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FULFILLING THE FEDERAL TRUST 
RESPONSIBILITY: THE FOUNDATION OF 
THE GOVERNMENT-TO-GOVERNMENT 

RELATIONSHIP 


THURSDAY, MAY 17, 2012 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:15 p.m. in room 
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. DANIEL K. AKAKA, 

U.S. SENATOR FROM HAWAII 

The Chairman. The Committee will come to order. 

Aloha and welcome to all of you. Today, the Committee will hold 
an oversight hearing to examine the Federal trust responsibility. 

The Federal trust relationship that exists between the Federal 
Government and the Indian Tribe goes back to the very first days 
of this Country. All branches of the Government, the Congress, Ad- 
ministration and the courts acknowledge the uniqueness of the 
Federal trust relationship. It is a relationship that has its origins 
in international law, colonial and U.S. treaties and agreements. 
Federal statutes and Federal legal decisions. A trust relationship 
carries with it legal, moral and fiduciary obligations that is incum- 
bent upon the Federal Government to uphold. 

When the trust responsibility is acknowledged and upheld by the 
Federal Government, a true government-to-government relation- 
ship can exist and thrive. When the trust responsibility is not 
upheld. Tribal sovereignty is eroded and undermined. 

I have been pleased by the actions of the Obama Administration 
settling long-standing litigation brought by Tribes against the U.S. 
Government. Some of these cases involve claims that go back over 
100 years. It is only in acknowledging the lapses in the trust rela- 
tionship that we can move forward in a way that is beneficial to 
the Government, Tribes and Tribal Indians. 

Today, we hear from legal scholars and practices to discuss the 
trust relationship, its formation, how it has changed throughout 
the years and where it stands now. I am also pleased to have the 
Tribal leaders with us who can share their perspective of what the 
trust relationship looks like on the ground and what it means to 
your Tribal members. 


( 1 ) 
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The hearing record for today’s hearing will remain open for two 
weeks from today. I know this a topic of great interest to many 
Tribes and other stakeholders. So, please submit any written com- 
ments to be included in the hearing record. 

Senator Barrasso, for any remarks that you may have. 

STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

Senator Barrasso. Thank you very much, Mr. Chairman. 
Thanks for holding this hearing on this very important topic. 

I just want to thank you for your continued leadership in this 
area. You do a magnificent job and, as you stated, there is a long 
history between the United States Government and Indian nations. 
And I appreciate your willingness to look in, and look back to the 
past and then to provide leadership into the future. 

While much of the history has not been good, the relationship, 
I believe, and under your leadership, has certainly improved. In the 
past few decades, we have seen much improvement. And I think it 
has been a direct result of the Federal policy of Indian self deter- 
mination, to which you are very, very well committed. 

Now, that policy has led to unprecedented Tribal participation in 
decisions that affect the future of Indian communities. Greater par- 
ticipation has in turn led to greater accountability. Greater partici- 
pation and accountability has been good for Indian Country in so 
many different ways. Tribal governments have become far more so- 
phisticated and more capable and better able to serve their people. 

That is why I have introduced my Indian Energy Bill, S. 1684, 
which is co-sponsored by the Chairman. Our bill recognizes the un- 
deniable fact that no one can better manage Tribal energy re- 
sources than the Tribes themselves. If nothing else, the Cobell liti- 
gation and many of these Tribal trust mismanagement cases illus- 
trate an important point. The point is that the United States has 
not been a very effective manager of Indian trust assets and, in 
fact, I do not believe that the Federal Government will ever be able 
to manage these assets better than the Tribes themselves. I am 
convinced of that and I think an ever growing number of Tribes are 
convinced of that as well. 

So, I want to thank all of the witnesses for being here today and 
for providing the Committee with your thoughtful testimony. 

Thank you, Mr. Chairman. 

The Chairman. Thank you, very much. Vice Chairman Barrasso. 

Now, I call on Senator Tom tJdall for any remarks he might 
have. 


STATEMENT OF HON. TOM UDALL, 

U.S. SENATOR FROM NEW MEXICO 

Senator Udall. Thank you. Senator Akaka, and thank you. Sen- 
ator Barrasso. I think it is important to hold this hearing, a very 
important hearing for Indian Country. And this hearing is a his- 
toric event that is vital to establishing an official record describing 
the responsibilities of the Federal Government to the Tribes. 

I hope that this Oversight Hearing on the Federal trust responsi- 
bility will help reiterate the extent of this long-standing obligation 
in every branch of Government. As Tribes increasingly engage in 
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self governance, as the Supreme Court continues to take up Tribal 
cases, and as Federal budgets are trimmed, the question of the 
Federal Government’s responsibility to Tribes is worth examining. 
And that is why it is important that we are doing what we are 
doing today. 

In drafting budgets, the Executive Branch often falls short of ful- 
filling its trust responsibility. As construction budgets and 
healthcare needs go unmet, in recent years the Supreme Court has 
made rulings that have significantly impacted the relationship be- 
tween Tribes and the Federal Government to the detriment of 
Tribes and erosion of trust responsibility. 

In June 2011, the Supreme Court decision of Jicarilla versus the 
United States, they ruled on a case called Jicarilla versus the 
United States, is of particular interest to me and my constituents 
in New Mexico. This case is one such example of the Court’s ques- 
tionable interpretation of the trust responsibility and one of many 
issues that I look forward to discussing with the panelists today. 

I was looking forward to welcoming the president of the Jicarilla 
Apache Nation to the Committee today but, unfortunately. Presi- 
dent Levi Pesata is under the weather and unable to make the trip 
to Washington. We hope you feel better soon. President Pesata. But 
I do, however, want to welcome Shenan Atcitty who is standing in 
for the president. 

And I also want to welcome Daniel Rey-Bear, a partner at the 
Nordhaus Law Firm in Albuquerque, New Mexico, and look for- 
ward to hearing the testimony of all of the witnesses. And I want 
to thank Daniel for his work for New Mexico Tribes. 

So, with that, I have shortened everything. I will put my full 
statement in the record and really look forward to hearing the wit- 
nesses. 

Thank you. Chairman Akaka. 

[The prepared statement of Senator Udall follows:] 

Prepared Statement of Hon. Tom Udall, U.S. Senator from New Mexico 

I would first like to thank Senator Akaka for holding this important hearing. This 
is a historic event that is vital to establishing an official record describing the re- 
sponsibilities of the Federal Government to Tribes. 

I hope that this oversight hearing on the federal trust responsibility will help reit- 
erate the extent of this longstanding obligation in every branch of government. 

As Tribes increasingly engage in self-governance, as the Supreme Court continues 
to take up Tribal cases, and as federal budgets are trimmed, the question of the 
Federal Government’s responsibility to Tribes is worth examining. 

In drafting budgets, the executive branch often falls short of fulfilling its trust re- 
sponsibility, as construction budgets and healthcare needs go unmet. In recent 
years, the Supreme Court has made rulings that have significantly impacted the re- 
lationship between tribes and the Federal Government, to the detriment of Tribes 
and erosion of trust responsibility. 

The June 2011 Supreme Court decision Jicarilla vs. the United States is of par- 
ticular interest to me and my constituents in New Mexico. This case is one such 
example of the Court’s questionable interpretation of trust responsibility, and one 
of many issues that I look forward to discussing with the panelists today. 

I was looking forward to welcoming the President of the Jicarilla Apache Nation 
to the committee today, but unfortunately President Levi Pesata is under the weath- 
er and unable to make the trip to DC. We hope you feel better soon President 
Pesata. I do, however, want to welcome Shenan Atcitty, who is standing in for the 
President. 

I also want to welcome Daniel Rey-Bear, a partner at Nordhaus Law Firm in Al- 
buquerque, New Mexico. I look forward to hearing your testimony and thank you 
for your work with tribes in New Mexico and elsewhere. 
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Thank you. 

The Chairman. Thank you. 

Senator Michael Crapo, your remarks. 

STATEMENT OF HON. MICHAEL CRAPO, 

U.S. SENATOR FROM IDAHO 

Senator Crapo. Thank you, Mr. Chairman, and I, too, appreciate 
your leadership and the leadership of Senator Barrasso. The two 
of you are providing strong leadership for the proper approach that 
we should take in managing our trust responsibilities and I appre- 
ciate this hearing as well. 

I apologize, I will not be able to stay for the hearing. But I want- 
ed to get here to introduce one of our witnesses in the second panel 
who is from Idaho. And I appreciate the opportunity to introduce 
Nez Perce Tribal Executive Committee Vice Chairman Brooklyn 
Baptiste to the Committee. 

Brooklyn is a very good personal friend of mine and we work 
very well together and he is a great leader in Idaho. I want to com- 
mend him for his leadership both to the Tribe and to the State of 
Idaho and, frankly, to the Nation as his presence here indicates. 

In his tenure on the Nez Perce Tribal Executive Committee, 
Brooklyn has served on the Budget and Finance Subcommittee, the 
Enterprise Board, Law and Order, Youth Affairs Subcommittee and 
the Land Enterprise Commission. In addition, he is an accom- 
plished artist and has been commissioned to produce art for numer- 
ous organizations, including the Tribe’s gaming enterprise. 

Throughout my time in the Senate, I have had the extraordinary 
opportunity to work with Vice Chairman Baptiste on many perti- 
nent issues that directly affect the Federal trust responsibility. A 
couple of quick examples. 

The Nez Perce Tribal Big Horn Recovery Project assists the Fed- 
eral Land Management Agencies in their regulatory responsibilities 
to Nez Perce treaty rights through Big Horn Sheep restoration on 
Federal lands. This project, which has never received Federal ap- 
propriations, will hopefully preclude an Endangered Species Act 
listing for Big Horn Sheep which will be a much more effective way 
to approach the issue while protecting the necessary interests that 
we have. 

Additionally, Vice Chairman Baptiste has played a significant 
role in the Nez Perce Tribe’s efforts to find consensus agreement 
among Federal Land Management issues with regard to the Clear 
Water Basin Collaborative in Idaho. 

Today, the Committee will discuss how the Federal Government 
can effectively reaffirm the important trust relationship between 
the United States and the Tribes. And I am sure that Vice Chair- 
man Baptiste will have significant wisdom to give us as we ap- 
proach that responsibility. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Crapo follows:] 
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Prepared Statement of Hon. Michael Crapo, U.S. Senator from Idaho 

Thank you, Mr. Chairman, Vice Chairman Barrasso, and members of the Com- 
mittee. I appreciate the opportunity to introduce Nez Perce Tribal Executive Com- 
mittee Vice-Chairman, The Honorable Brooklyn Baptiste, to the Committee. 

First, I want to commend Vice-Chairman Baptiste for his great leadership to both 
the Nez Perce Tribe and the State of Idaho. 

In his tenure on the Nez Perce Tribal Executive Committee, Brooklyn has served 
on the Budget & Finance Subcommittee and Enterprise Board; Law & Order, Youth 
Affairs Subcommittee; and the Land Enterprise Commission. 

In addition, Brooklyn is an accomplished artist, and has been commissioned to 
produce art for numerous organizations, including the Tribe’s Gaming Enterprise. 

Throughout my time in the U.S. Senate, I have had the extraordinary opportunity 
to work with Vice Chairman Baptiste on many pertinent issues that directly address 
federal trust responsibility. 

For example, the Nez Perce Tribe Bighorn Recovery Project assists the federal 
land management agencies in their regulatory responsibilities to protect Nez Perce 
Treaty Rights through bighorn sheep restoration on federal lands. 

This project, which has never received federal appropriation, will hopefully pre- 
clude an Endangered Species Act listing for bighorn sheep, a much more costly res- 
toration effort for the Federal Government, while providing recreational and eco- 
nomic benefits for Idaho and the nation. 

Additionally, Vice-Chairman Baptiste has played a key role in the Nez Perce 
Tribe’s efforts to find consensus agreements to federal land management issues with 
regard to the Clearwater Basin Collaborative. 

Today, the Committee will discuss how the Federal Government can effectively re- 
affirm tbe important trust relationship between the United States and tribes. As 
such, I would urge you to listen to Vice-Chairman Baptiste, as he is ideally suited 
to understand how to enhance and strengthen this connection. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much, Senator Crapo. 

Now, Senator Mike Johanns, with your remarks. 

STATEMENT OF HON. MIKE JOHANNS, 

U.S. SENATOR FROM NEBRASKA 

Senator Johanns. Mr. Chairman, thank you. I also can be here 
just for a limited time so I will abbreviate my comments and sub- 
mit anything additional that I would like to say in my opening 
statement for the record. But I do want to just say to the panel, 
and the second panel, thank you for being here. 

Mr. Chairman, I know of no other issue that is more central and 
bedrock to our relationship than this issue which is the subject 
matter of this hearing, the trust relationship. And so, I am very 
anxious to hear the panel members speak to it and I compliment 
you for holding this hearing. I think this hearing is due. I think 
it is important that we air this and I am anxious to hear from our 
witness. 

Again, thank you, Mr. Chairman. 

The Chairman. Thank you very much. Senator Johanns, for your 
remarks. 

I would like to invite our first panel to the witness table and to 
introduce them as well. 

Ms. Melody McCoy, Staff Attorney of the Native American Rights 
Fund in Boulder, Colorado; Mr. Matthew Fletcher, Professor of 
Law and Director of the Indigenous Law and Policy Center at 
Michigan State University College of Law in East Lansing, Michi- 
gan; and Daniel Rey-Bear, a partner at the Nordhaus Law Firm in 
Albuquerque, New Mexico. 

Welcome, Ms. McCoy, please proceed with your testimony. 
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STATEMENT OF MELODY McCOY, STAFF ATTORNEY, NATIVE 
AMERICAN RIGHTS FUND 

Ms. McCoy. Thank you, Mr. Chairman, members of the Com- 
mittee. Good afternoon. 

I am Melody McCoy, enrolled member of the Cherokee Nation in 
Oklahoma and a staff attorney for coming up on 26 years now at 
the Native American Rights Fund in Boulder. 

I appreciate the opportunity to testify today regarding the stat- 
utes and the cases that govern the accounts, funds and assets that 
are held by the United States Government in trust for American 
Indian and Alaska Native Tribes. 

NARF has been representing over 40 Tribes in their historical 
claims for breaches of trust accounting and management duties. 
Some of these cases have been in court for 20 years and all of them 
have recently been in settlement negotiations with the Govern- 
ment. 

Of course, the Government’s holding of trust accounts for Tribes 
dates back to an 1820 Federal policy. When the Government pur- 
chased land from Tribes by treaty, it did not directly pay the 
Tribes. The Government chose to hold the payment in trust, the 
money itself in trust, unless and until it distributed to the Tribes. 

These old treaty funds, over time, evolved into statutes by which 
today the Government holds in trust judgment awards, which are 
pure monetary awards or claims settlements to Tribes typically 
from entities like the historic Indian Claims Commission, and pro- 
ceeds of labor accounts, which are trust accounts based on income 
earned from land, natural resources, trust assets that are under 
trust management for Tribes by the Government. And today, the 
Government purports to hold about 2,900 accounts in trust for 
Tribes. 

Government management of Tribal trust accounts, funds and as- 
sets are governed by several statutory schemes. There are statutes 
that address the accounting duties and issues. There are statutes 
that address the investment of the Tribal trust funds. And there 
are statutes that address the management of the trust assets and 
natural resources. By these statutes, by and large Congress has 
delegated authority for these trust duties to the Department of the 
Interior and the Treasury. 

In the investment statutes, the history of that is that typically 
early on there were Tribe specific treaties or statutes that ensured 
that, as I said, when the Government held the funds in trust for 
Tribes as payment for the treaty lands, the Government was obli- 
gated to earn interest on those funds. Throughout the 20th Cen- 
tury, the statutory fiduciary investment duties and beneficiary pro- 
tections increased for these Tribal trust funds. Today, the statutes 
are codified in Title 25 at four separate sections, 161, 161a, 161b 
and 162a. 

In general, the Interior Department has discretion to deposit 
Tribal trust funds in the Treasury or to invest them in a range of 
statutorily approved financial investments outside of the Treasury. 
If they are deposited in the Treasury since 1984, they must earn 
interest at rates determined by Treasury considering, as the stat- 
ute says, current market yield on comparable marketable obliga- 
tions. Since 1974, regulation of the Interior Department have re- 
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quired judgment awards, the pure monetary funds, to be invested 
outside of the Treasury. 

The resource management statutes for Tribal trust assets and re- 
sources are numerous and they typically deal with the manage- 
ment of Tribal land and natural resources such as oil and gas, min- 
erals and timber. I refer to the Handbook of Federal Indian Law. 
They have, perhaps, a good summary of those. 

In the accounting statutes, this is probably Congress’ most recent 
foray into those, and there have been three separate series of stat- 
utes involving accounting issues for Tribal trust funds and those 
are set forth. 

And on the cases, I briefly want to go through three points. The 
historic Indian Claims Commission was a statutory scheme, a 
unique statutory forum set up by Congress, in the 1940s, 1950s 
and 1960s and, after three decades, ultimately the Indian Claims 
Commission awarded over $1.2 billion to Indian Tribes in the form 
of these judgment awards that again were held in trust until they 
were distributed. 

The Indian Claims Commission has ended and the Supreme 
Court, without that kind of a forum, has made it difficult for Tribes 
to bring these cases although, as we have seen now, there are 100 
Tribes that have brought cases involving these historical mis- 
management claims. We have settled perhaps about half of those, 
most of those under the current Administration. 

So, I think it very timely that this Congress take a look at this 
issue in the wake of these historic settlements. And we really ap- 
preciate this hearing and the opportunity to assist the Congress 
and, most importantly, we urge Congress to work with Tribes in a 
government-to-government fashion and in respect of Tribal sov- 
ereignty to see what needs to be done next. That is what needs to 
happen. 

Thank you. 

[The prepared statement of Ms. McCoy follows:] 

Prepared Statement of Melody McCoy, Staff Attorney, Native American 

Rights Fund 


Introduction and Overview 

Good afternoon Members of the Committee. I am Melody McCoy, an enrolled 
member of the Cherokee Nation and a Staff Attorney at the Native American Rights 
Fund (NARF). NARF thanks the Committee for the opportunity to testify today re- 
garding the statutes and cases that govern the accounts, funds and assets that are 
held by the United States government in trust for American Indian and Alaska Na- 
tive Tribes. NARF represents over 40 tribes in their historical claims for breach of 
trust accounting and management duties. Some of these cases have been in court 
for 20 years and all them have been in settlement negotiations with the govern- 
ment. 

The government’s holding of trust accounts for tribes dates back to an 1820 fed- 
eral policy. At that time when the United States by treaty purchased land from 
tribes the government did not make direct payment to tribes; rather, it held the 
money in trust for tribes unless and until it distributed the money to the tribal 
beneficiaries. Over time this policy and practice evolved into statutes by which the 
government holds in trust “Judgment Awards,” which are monetary awards or 
claims settlements to tribes typically from entities like the historic Indian Claims 
Commission, and “Proceeds of Labor” accounts, which are based on income earned 
from land and natural resources that are under trust management for tribes by the 
government. Today the government purports to hold about 2,900 trust accounts for 
about 250 tribes. 
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Tribal Trust Statutes 

The government’s management of tribal trust accounts, funds, and assets are gov- 
erned by several statutory schemes. There are statutes that address tribal trust ac- 
counting duties and issues. There are statutes that address the investment of tribal 
trust funds. There are statutes that address the management of tribal trust assets 
and natural resources. By these statutes Congress has delegated authority for fidu- 
ciary duties regarding tribal trust fund accounts, funds, and assets primarily to the 
Departments of the Interior and the Treasury. 

Investment Statutes. Nineteenth century treaties and statutes usually ensured 
that while it held funds in trust for tribes, the government was obligated to earn 
interest on the funds. Throughout the twentieth century, statutory fiduciary invest- 
ment duties and beneficiary protections increased for tribal trust funds. The stat- 
utes governing the government’s investment of tribal trust funds are codified at 25 
U.S.C. §§ 161, 161a, 161b and 162a. Generally, the Interior Department has discre- 
tion to deposit tribal Proceeds of Labor account funds in the Treasury or invest 
them outside of the Treasury in a range of statutorily approved financial instru- 
ments. If deposited in the Treasury, since 1984 they must earn interest at rates de- 
termined by Treasury considering current market yields on comparable marketable 
obligations. Since 1974 Interior regulations have required Judgment Awards to be 
invested outside of Treasury. 

Resource Management Statutes. A good summary of the general statutes gov- 
erning the management of tribal land (including leases for agriculture, grazing and 
rights of way) and natural resources such as oil, gas, minerals and timber that the 
government holds in trust for tribes can be found in Felix S. Cohen, Handbook of 
Federal Indian Law § § 17.01-17.04 (2005 ed.). These statutes typically include pro- 
visions for the government’s collection of income from the management of tribal 
trust assets and deposit of that income in Proceeds of Labor accounts for tribal 
beneficiaries. There are also a few “tribe specific” statutes that govern the govern- 
ment’s management of the trust assets or natural resources of a specific tribe. 

Accounting Statutes. Congress recently has addressed tribal trust account ac- 
counting matters in several ways. Since 1987 Congress has mandated that the gov- 
ernment perform and provide tribal trust account accountings, audits and reconcili- 
ations. Pub. L. No. 100-202 (1987). The accounting and audit mandates are key fea- 
tures of the American Indian Trust Fund Management Reform Act of 1994. Pub. L. 
No. 103-412; 25 U.S.C. § § 4044, 4011(c). In addition, since 1990, in the so-called 
Indian Trust Accounting Statutes, Congress has provided that, with respect to tribal 
trust fund mismanagement claims, the general six year statute of limitations for 
claims against the government does not begin to run unless and until the govern- 
ment has provided tribal beneficiaries with proper trust fund accountings. Pub. L. 
No. 101-512 (1990) — Pub. L. No. 112-74 (2011). In the wake of the provision of re- 
ports to tribes in 1996 as a result of a government contract with the accounting firm 
of Arthur Andersen to perform tribal trust accountings, in 2002 and 2005 Congress 
provided that for purposes of applicable statutes of limitations the date on which 
tribes received their Arthur Andersen reports is deemed to be December 31, 1999 
and December 31, 2000 respectively. Pub. L. No. 107-153 (2002), Pub. L. No. 109- 
158 (2005). These last two sets of statutes are intended to toll the commencement 
of statutes of limitations on tribal trust accounting and mismanagement claims and 
defer the accrual of such claims. 

Tribal Trust Cases 

Indian Claims Commission. Historically tribes had limited access to federal courts 
and had to get special acts of Congress authorizing their claims against the govern- 
ment. In 1946 Congress created the Indian Claims Commission (ICC). Pub. L. No. 
79-726. The ICC was authorized generally for a limited time period to hear and ad- 
judicate historic claims of tribes against the government that accrued before August 
13, 1946. It had jurisdiction only to award money damages. There were over 600 
ICC claims filed. When the ICC began, the government was holding about $28 mil- 
lion in trust for tribes. The ICC ultimately awarded over $1.2 billion to tribes as 
Judgment Awards held in trust by the government unless and until distributed. 

Supreme Court. Tribal access to federal courts today is generally more available 
but the U.S. Supreme Court has set strict requirements for tribes suing the govern- 
ment for money damages for alleged breaches of trust. The Court requires tribes to 
show a substantive statute or regulation that (1) imposes specific fiduciary duties 
or creates specific beneficiary rights and (2) can be “fairly interpreted” as mandating 
compensation by the government in the event of a breach. United States v Mitchell, 
445 U.S. 535 (1980) {Mitchell I); United States v Mitchell, 463 U.S. 206 (1983) 
{Mitchell II); United States v Navajo Nation, 537 U.S. 488 (2003) {Navajo I); United 
States V Navajo Nation, 556 U.S. 287 (2009) {Navajo II). 
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Post-AA Reports. As noted above, tribal trust account holders were provided Ar- 
thur Andersen reports in 1996. The Arthur Andersen reports examined some trans- 
actions in some tribal trust accounts for a 20 year period (1972 to 1992). Also as 
noted above, for limitations statute purposes, in 2005 Congress deemed these re- 
ports to have been received by tribes on December 31, 2000. Without further ad- 
dressing of the matter by Congress, by the end of 2006, over 100 tribes had filed 
claims in federal courts for historical trust accountings or for damages for trust 
funds and asset mismanagement. 

Due to threshold issues of jurisdiction, discovery, evidence and procedure very few 
tribal trust cases have proceeded to determinations regarding the merits of a tribe’s 
claims or remedies. To this day there are no final unappealed court decisions on the 
merits of government liability for historical failure to account or for funds or assets 
fiduciary mismanagement. There are no final decisions with appeals exhausted re- 
garding the existence or scope of remedies or relief that may be judicially awarded. 
Tribal trust cases are costly and time consuming. 

Settlements. Between 2001 and 2009 there were four full or partial negotiated set- 
tlements of tribal trust claims. From 2010-2011 there were another three negotiated 
settlements. In 2012 there have been negotiated settlements in 42 tribal trust cases. 

Conclusion 

Many reports from federal agencies including the Government Accountability Of- 
fice and the Department of the Interior’s Office of the Inspector General have been 
highly critical of the government’s historical failure to account for and properly 
manage tribal trust funds and assets. Government contractors including Arthur An- 
dersen and Price Waterhouse have reached similar conclusions. The 1994 Trust Re- 
form Act was preceded by House Report No. 102-488 (1992), entitled “Misplaced 
Trust: The Bureau of Indian Affairs’ Mismanagement of the Indian Trust Fund.” 

In light of these reports, court cases and settlements, NARF believes that it is 
timely for Congress to review the government’s on-going fiduciary management of 
tribal trust accounts, funds and assets. While it is not for NARF to make specific 
recommendations, in keeping with tribal sovereignty, the federal policy of govern- 
ment-to-government relations with tribal nations and the recent United Nations 
Declaration on the Rights of Indigenous Peoples — which includes the right of indige- 
nous peoples to “free, prior and informed consent” to approve or reject proposed ac- 
tions or projects that may affect them and their land and resources — NARF urges 
Congress to work with tribes regarding any needed trust reform. The new Secre- 
tarial Commission on Indian Trust Administration and Reform is tasked with pro- 
viding advice and recommendations to the Secretary of the Interior on trust man- 
agement. As part of its comprehensive evaluation of government trust management 
the Commission is seeking the input of tribes and Indian organizations at a sched- 
uled series of public meetings this year. Tribes and national and regional tribal or- 
ganizations have invaluable experience and expertise on tribal trust accounts, funds 
and assets that can be shared with the Commission, and with Congress through 
hearings such as this. 

Thank you for the opportunity to assist the Committee at this Oversight Hearing. 

The Chairman. Thank you very much, Ms. McCoy, for your testi- 
mony. 

Mr. Fletcher, will you please proceed with your testimony. 

STATEMENT OF MATTHEW L.M. FLETCHER, PROFESSOR OF 

LAW/DIRECTOR, INDIGENOUS LAW AND POLICY CENTER, 

MICHIGAN STATE UNIVERSITY COLLEGE OF LAW 

Mr. Fletcher. Thank you. Chairman Akaka and Members of the 
Committee, it is a pleasure to testify today on the Federal trust re- 
sponsibility to Indian nations and I say chi-miigwetch for the invi- 
tation to testify. 

I am a member of the Grand Traverse Band of Ottawa and Chip- 
pewa Indians which is located in the center of the universe, 
Peshawbestown, Michigan. I am the co-author of the sixth edition 
of Cases and Materials on Federal Indian Law with the late David 
Getches, Charles Wilkinson and Robert Williams, and the author 
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of American Indian Tribal Law, the first casebook for law students 
on Tribal law. 

In 2010, I was elected to the American Law Institute and my col- 
league, Wenona T. Singel and I currently head up the effort to ini- 
tiate an ALI restatement project on American Indian Law. Chapter 
one of this proposed project will be on Tribal Federal relations. So, 
it is very fortuitous that I have been called to testify today. 

I am going to talk a little bit about the historic underpinnings 
of the trust responsibility to begin. The Supreme Court interpreted 
the meaning of the Indian Commerce Clause and how it interacts 
with Indian treaties in the so-called Marshall Trilogy of early In- 
dian law cases. In Johnson v. M’Intosh, an early Indian lands case. 
Chief Justice Marshall held that the Federal Government had ex- 
clusive dominion over land transaction with Indian Tribes, exclu- 
sive as to individual American citizens and as to State government. 

In Cherokee Nation v. Georgia, Chief Justice Marshall held that 
while Indian Tribes were not State governments as defined in the 
Constitution, nor were they foreign nations. They were something 
akin to domestic dependent nations. 

And finally, in Worcester v. Georgia, Chief Justice Marshall con- 
firmed that the laws of States have no force in Indian Country and 
that the Constitution’s Supremacy Clause has powerful, gives pow- 
erful effect, to Indian treaties as the supreme law of the land. 

The latter half of the 19th Century and first half of the 20th 
Century was a low point in Federal Tribal relations, however. In 
cases like United States v. Kagama and Lone Wolfv. Hitchcock, the 
Supreme Court adopted a guardian-ward concept of Federal Tribal 
relations. The guardian- ward concept gave license to the Executive 
Branch and Congress to interfere with internal Tribal affairs, un- 
dermine and even expropriate without just compensation Tribal 
property rights and to eliminate the ties between Tribes and the 
Government during what we now call the Termination Era. 

The trust responsibility never completely disappeared, however. 
In 1942, the Supreme Court held in Seminole Nation v. United 
States that the tJ.S. should be held to the most exacting fiduciary 
duty when handling trust funds. I will quote from the Court at this 
time. 

“Under a humane and self imposed policy which has found ex- 
pression in many acts of Congress and numerous decisions of this 
Court, it has charged itself with moral obligations of the highest 
responsibility and trust. Its conduct, as disclosed in the acts of 
those who represent it in dealings with the Indians, should there- 
fore be judged by the most exacting fiduciary standards.” 

In 1970, President Nixon’s message to Congress announced a 
fundamental shift in Federal Indian policy, self-determination. The 
message renounced the termination policy, established that adher- 
ence to the Federal trust responsibility would now guide Federal 
Indian policy, and proposed a structure to dramatically reduce Fed- 
eral control over internal Tribal relations by recognizing greatly in- 
creased Tribal authority to manage affairs on their reservations as 
a replacement for Federal bureaucratic control. 

Congress has generally adhered to the concepts of the trust re- 
sponsibility in virtually all modern Indian affairs legislation, from 
1971 with the Alaska Native Claims Settlement Act to the present 
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with various water settlements and the Tribal Law and Order Act. 
Appendix 1 of my testimony lists many of these statutes. 

There have been no termination acts or similar statutes for over 
50 years. I have to thank Reid Chambers for reminding me of this 
continually. This history of Executive and Congressional voluntary 
adherence to a trust relationship is at the heart of the Federal 
Tribal relationship in modern times. I will add that the Solicitor 
General’s decision making record in acting as a trustee for Tribal 
interests since 1970, before the Supreme Court, largely has been 
exceptional. 

But not all is well with the trust responsibility. Conflicts of inter- 
est undermine the Federal Government’s duties and the Supreme 
Court has enabled the Executive Branch to avoid responsibility for 
consequences of trust breach to Indian Country . I am the author 
and editor of a blog called Turtle Talk where I have been following 
a lot of these conflicts of interest and I am more than happy to talk 
about them during the question and answer period. 

And I will add, as you can see in my summary, that there are 
many examples of this including the current relationship with the, 
excuse me, the National Labor Relations Act as to its application 
to Indian Tribes and casino interests, the conflict within the De- 
partment of Interior about the San Francisco Peaks and the trust 
responsibility in terms of, in that regard as well. 

I thank you for your time and for the Committee’s leadership in 
this area. I welcome your questions. Chi-miigwetch. 

[The prepared statement of Mr. Fletcher follows:] 
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Prepared Statement of Matthew L.M. Fletcher, Professor of Law/Director, 
Indigenous Law and Policy Center, Michigan State University College of 
Law 


C'lainnan Aka la, members of the CommiKee, it is a pleasure to testify today Oti the 
federal trust rcspoitsiWIity to Indian nttiotts and 1 say ch(-mU^{ck vx icviting me to this 
hearing. 

1 am Professor of Lavv at Michigan State University Colicgc of Law and Director of the 
Indigenous Law and Policy Center. I am the Chief Justice of the Poareli Band of Creek Indians 
Supreme Court and I also sit as an appellate judge for the Pokagon Bond ofPotawatomi Indians, 
the Hoopa Valley Tribe, the Lower Elwha Klallam Tribe, and the Noitawascppi Huron Band of 
Potawatomi Indians. I am a member of the Grand Traverse Band of Ottawa and Chippewa 
Indians, located in l^eshawbestown. Michigan. In 2050, I was elected to the American Law 
Institute (ALi). My colleague Wenona T. Singel and 1 currentlj' head up the effort 10 Initiate an 
ALI restatement or principles project on Ammcan indian Law, 

I am co-author of the sixth edition of Cr.’sea rtnrf Materials oa Fetkral Mdiaa Law 
fThomson West 201 1) with the late David Geldies, Ciiadcs WilkiuEon, and Robert Williams, 
and author of American Indian Tribal Law (Aspen 2011), the first casebook for iew .students on 
tribal law. This year, I published The Return of the Eagle: 77ih Legal Hisloiy of the Grand 
Traverse Band of Ottawa and Chippewa Indians (Michigan State University Press), and co- 
edited 77w Indian Civil Rights Act at Fart}' with Kristen A. Carpenter and Angela R. Riley 
(UCLA Amertcaii Indian Studies Press). I have published articles with Arizona hmv /fewiew. 
Harvard Journal on Legislatioti, Hastings Law Journal, University of Colorado Law Review, 
Houston Law Review, Tulane Lu« Review, and many others. Finaiiy, I am Hie jHimary crlitor and 
author of the leading law blog on American Indian law and policy, Tuttle Talk. 

1 graduated frem the Univwsity of Midiigan Law Sciiool in 1957 and the University of 
Michigan in 1994. I have worked as a staff attorney for four Indian Tribes - the Pasoua Yaqui 
Tribe, the Hoopa Valley Tribe, the Suquamish Trihe, and the Grand Traverse Band. 1 served as a 
judicial consultant to the Seneca Nation of Indians Court of Appeals, and as a pro tern judge for 
Hte Little River Band of (Jttatva Indians Court of Appeals, 1 am here in my individual capacity 
and none of tny statements today should he treated as official statements. 

Today, 1 hope to provide a brief overview of the historic, underpinnings of toe federal 
trust responsibility to Indian nations (Part 1); discuss toe current status of the trust relationship in 
light of the laudable Coiigrcssioiml poiicy supporting tribal seif-detenr.inalion and the 
lamentable Supreme Court jurisprudence in the field (Part 11); and offer a few suggestions on the 
future ofthe trust responsibility and Congress’s role in dealing with Indian affairs (Part III).' 


' David h. GirrcHos, chasles P. Wilkinsou, Rouert A. WIlJ.lA.^a, Jr, ano matthiav l*I. FiirrciiER, Caisks 

AHD MATSRW1.30V PBDERAL IMJIAM lAVf (Stb Cl). 2Bt I) (luscilKiacsr OSTCHES, FSOBRAi, INDIAN Law) coBStitBlw 
a sigsillicant sou roa for onseb of tSe material tonralacd la (His Statemoa*.. 1 have also bmrcsttal heavily rtoiit several 
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I. The Foundations of the Trust Responsibility 

The consthsilional text provides for wo means by which Indian tribK and the United 
States wiii interact. First, the so-called Indian Commerce Clause provides that Congress has 
Mifhority to regniatc commerce 'with the Indian tribes. Osc of the firs acts of the First Congress 
W5IS to implement Sic Indian Commerce Clause in the Trade and Intercourse .^cl of 1790.^ 
Second, the federal government’s treaty power provMfcs an additionsd Rirm by which tho United 
States deals wth Indian tribes. 'Hi ere arc hundreds of valid and ejttant treaties bstween the 
United States and various Indian tribes. 

The Marshall 7>//o^’ 

The Supreme Court mierpreted the meaning of tho Indian Commerce Clause atid how it 
inieracts with ir.diar. triatis.s in the so-oaikd Marshall Trilogy of early Indian law cases, in 
*/»tsen V. M'Jniosh,^ an early itidiai lands case, Chief Justice Marshatl hultl that titc federal 
government had exclusive dominion over land transactions with Indian tribes - exoiustve as ta 
individual AmcricBn citizens and, implicitly, as to state government. In Chewkee Nalloit v. 
Georgia* Ciiief Justice Mnrshall’s plurality opinion as.serted that while Indian tribes sverc not 
state governments as defined in the Constitution, nor wore they foreign nations, they were 
something akin to “domestic dependent nations." And, finally, in Worcesier v. Georgia,^ Chief 
Justice Marshall confirmed that the laws of slates have “no force” in Indiiui Country, and that the 
Conslilulian’s Supremacy Clause gave powcrfiil effect to Indittn treaties as "the supreme law of 
tiic Jaiid.” 

In each of these three opinions, Chief Justice Marshaii recognized moral limitations oa 
the federal government's pienary authority in Indian affairs; for example, k Johnson v. 
MTntosh, he \wtrte, “Humanity, howet'er, acting on public opinion, has established, as a general 
lule, that the conquered shall not be wantonly oppressed, and that their condition shall remain as 
eligible as is compatible with the objects of the conquest.”® Other Justices pressed Marshall on 
the status of Indian tribes In the American Republic, however, focusing on the word "protection” 


of my olher previous I ijianst Dao Rcy-Bcar for stbslanllvc commerris, 1 nfso Itiajjk Elouw Burr for 

tlcvclop]n3 t)ie moicn'als in AppensHx l , 

’See An to rcculatfi trado nnd intercourse with the Indian IribuSi July 22, 1799, 1 SlaU ]37 t as 

amtfded 0125 U,sra5177, 

’21U.S.5'I3(19Z3), 

^3GU.S. t (1831). 

‘31 US. 515(1832). 

‘A«Aiu»>(,3l U.S.atSSJ. 
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in early Indian treaties.^ The various JusUees debated the meaning of “protection” as being either 
an invitation to dependence or the rcco^itiorr of politicat distinctiveness. 

According to Chief Justice Marshall in flie Johnson case, Indian U'ibcs Incltnfcd 
characteristics of bodt “dapeedent” and “distinct” nations,* a sort of middle ground. But in 
Chcrokes Na'.ioa, v/ritlng for ‘Ihe Court" (but really only fo' himself ttnd cue Other Jiisticu).^ he 
famonsly Isbulcd Indian irihes "domestic dependent uutions”*'' as a new legal tent of art created 
(roin wiioie cloth in order to avoid classiiylng Indian tribes as either States or fiireign nations. In 
this case, the Chief Jnstice denigrated Indian tribes a great deal: "mhey are in a state of 
pupilage. Tlieir relation to the United States resemble.^ that of a ward to his guardian ‘ 

Justice Thompson’s dissent in Cherokee Notion suggested a different reading of the word 
“proloction.” Drawing on princtpks ofintennational common law, Justice Titompsoa found that 
weaker states signing treaties of protection do not, as a side-effect, loss their sovereignty; 

lA] weak ^ic, that, in order to provide for Its safety, places Itself under dte 
protection of a more power&I CMie, without stripping itself of the right of 
government and sovereignty, does not cease on this account to be placed among 
the sovereigns who acknowledge no other power. Tributary and feudatory states 
do not thereby cease to be sovereign and Independent slates, so long as self 
government, and sovereign and independent authority is left in the administration 
of the slate. 

All that E requmed for it weaker slate to relain statehood is n reservation of the right to setf- 
govermnem, a staple in American Indian tresfies.'^ “Prelection” and riationhood arc not mmually 
exclosiys. 

While Justice Thompson’s definition of '‘protection” did not win the day in Cherokee 
Naihn, the Court in Worcester, per Cliief Justice Marshall, adopted his analysis. Writing for the 
Court, Chief Justice Marshall drew upon the relations between Great Britain and the Indian tribes 


' Besides die CSicnikee tnsiliesi ether incHae treaiies the Maedstll Ceurt discessed, iaeludlitg dte Delaware treaty, 
used the term “prtitaeaian” as Melt. See Cltero^e ticiton, 30 U.S. at 63 Cfhwnc^it, J., dissettEmg); sec dso 
teorsester,3t U.S.at SSt <ttetitig diai”[t^tsstl|;alattctt Isreund hi Ir.dlantT«nies,seitefBOr’T. 

* c/tj/wsow, 21 U.S. at 5S6 \“'nic peeutlsr sltuntkin cf the Indiurtt, necesaiirilj ceeiddered, in some respects, as fi 
dqicndeDt, and in seme rtr^peets as a dtstlrei penpie occupyfng e coeiiLry eloiined by Greet Briteiti, and yd tec 
now.vrn.tl and brave not lo bo dreaded as rotmitbifele enemies....”}. 

' C/ienyJcaa A'etto/i,3V U.S, at 13 [Marshall, CJ.). 

Wat 1 7 (Marshall, CJ.J. 

” /d (Marshall, CJ.). 

’^S'ee Ctiem/xB itathn, 30 U.S. al S3 frhempiseii, J., dissctduii;). 

" See Irf. at 54-55 (Thompson, J., dissenling) f They have never been, by conquest, reduced to the sluiailon of 
subjects to any corquerer, and thereby lost their separate natioitcl etdstence, untJ the riijlits of self government, and 
become subject to the lawa of the cenquerer. When ever mats have Utcai place, titey have been Ibllowed by rvgutar 
ireatiMor peace, ear.tatning stlpitlotleas on eedi side aecor^cg to existing circtunsUiaecs; the Indiab patiiMt always 
prcsorwitg its distinet and sepatnle national obaraeter.”). 
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pre-Revoliitionary War to find that "protection” mewit what tlie Indians would have Citought it 
meant - “It merely bound the nation to the British crown, fts a dependent ally, olaiining the 
protection of a powerfal friend and neighbour, and recsiviitg t!ic advantages of that protaetion, 
v^ithottt involving a surrterder of titeir not i owl cliaracter.'"'^ So it was whh the British crown as it 
is with the Americau govsarttnMsitl, Chief Justice Marshal! added - “The CJteroicees adcnowledge 
themselves to be under the protection of the United States, and of no other power. Ptotectige 
does not imply the dcstrnction of the protected,"'® 

Ciiicf Justice Marshall ended witli his fitmou.s dictum, "The Cherokee nation, then, is a 
distinct community, occupying its own territory, witli boundaries accurately desoribed, in which 
the laws of Georgia can have no force, and which tlie citizens of Georgia have no right to enter, 
bat with the assent of the Cherokee themselves, or in cofifbnnlty with trebles, and with the acts 
of congress.”** 

Gimrd}aii-}¥ard Reliitionship (JS35-I970) 

Chief Justice Marshall’s view that Indian tribes were “distinct politioni communities” 
residiiig on lands where state law "can have no force” did tiot prevail fbr long.” 'Hie latter half of 
the 19th century and first half of the 20th ccnluiy was a low point in fOderal-tribal rclaflons. In 
cases like United States v, Kagtsna,^^ Stephens v, Cherokee A'ct/ou,'* Cherokee A'n/wn v. 
Hitchcock^ and Lam Wolf u. Hileficock,-' die Supreme Court adopted a “guardian-ward” 
concept of federal-tribal relattuns."’ 

The Supreme Court's review of Congressional acts in this area rcECised an extreme level 
of deference when it heid in Lone Wof v. Hilchcock^ tliat chailcugcs tc Ccugresslonal authority 
to regulate Indian aflhirs were foreclosed by whtU is now rorereed lo as the political question 
doctrine.^^ Lower courts followed the Supreme Court’s lead in cases like United States v, 
Clapox^ where the court held that Indian reservations wore a kind of school for Indian people to 
learn how to become oivilfeed, 


Worcester^ 3t U.S. 
atSSt. 

'*/A5lS6I. 

” See MKchd v. United Slates, 3aU.S,7HClif35) (jeUtmbig tn fte itepisvleacy riuioric). 

“tisu.s.375(ms). 

”174 0,5.143(1899). 

” 187 US. 294 (1902). 

” 187 US. J53 {1903). 

“ Sea genemlly Iteid Peyton Clwinbers, MieiaJ jE/piveeateitf <f the Fedmti Tmst kesponsthlUty to Indians, 27 
Stak. L. Rsv. 1213, 1224-29 (1975k Reid I'cyten Chambtis &. Montoc E. Price. Hesuhling Sovereignly: 
Secretarial Discretion and the tauteg of Indian Lands, 25 STAN. L, ItSV. 1061, 1058-75 (1974); Felix S. Oolien, 
IkBoh Rights and the Federal Cewts, 24 Minn. L, Rav, 145, 195-99 (1940). 

**187 US. 353 (1903). 

”/d.al 563-66. 

”jSI'.575(aOr, 1888). 
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The Buardian-wttrd concept gave license to Congress and the Executive branch lo 
inlerfere with inlcma! ttibal affhirs, undennine and even expropriate wiLhout just eoinpensatkm 
tfibs! property rights, and to eiinsionte die ties between tribes and the goveminont during, the 
Tcnninaiicw Era. For exanipie. Congress adopted aliotment of Indian fands as cationa! policy in 
1387. President Tiiccdore Rooseveit referred to As etlt^ent poifcy ic 1901 as “a mi^ily 
pulverising engine to break up tiie ttibal mass."^ It was enonncusly effective in reducing die 
tribal land base. From 1887 wlicn Congiess adopted this policy unril 1934 when it ended the 
policy, two-Airds of tribal land holdings moved into non-Indian ownership."^ 

congress also experimented with extending state jurisdiction into Indian country. In 
1953, Congress passed House Concurrent Resolution 108, calling for tlic cvcuUial termination of 
services mid programs to tribal governments. Congress then began the process of dioosing 
individual {ndion tribes and terminating them. Cotngtess targeted tribes mostiy in California, 
Oregon, Utah, Oftiahoma, and Wisconsin for twinitiBikit!, whioli consisted of cutting OS' federal 
appropriations, disbanding tribsd government, and privatbdng tribA businesses.^ President 
Kennedy informally put Ae practice on hold and fay 1973 Confess had formally ended the 
termination era by restoring the Mcnoinincc Tribe to All status as a federally recognized tribc.^® 
Not all terminated tribes have been restored, however. 

During the Tertnination era. Congress enacted several statutes that served the process of 
tcrniiiiDtion. in 1933, Congress enacted a statute camtnoniy known as Public Lnw 280 that 
extended state criminal and civil adjudicatory jurisdiction into indian country in several states, 
most notafaiy m California, without tribal consent.^ Otter states hnd the option of accepting 
jurisdiction over Indian country. 

The trus! respousibiiity never completely disappeared, however. In 1942, Ae St^eme 
Court held in Semiiwh Nation v. United Stales^' Aav the United Slates should be held to Ae 
most exacting fiduciary duty whEn handing tribal trust funds; 

Furthermore, this Court has recognized the distinctive obligation of trust 
incumbent upon the Government in its dealings with Aese dependent and 
soraotimes exploited people, ... its carrying out its treaty obligations with the 
Indian tribes the Goveramont is someAing more Aan a mere conltacling [xuiy. 

Under n Jnmtane n/id seif imposed policy sWjfc/i Ims found expression in many 
acts of Congress and numerous decisions of dils Cowl, it Iws charged ilsef with 


“hobertobrkhovbr, Ja„ ItIB WntTB MAX’smotAN J7S (1978). 

^ See Stacy L. Leeds, Borrawingfroe: Blockacre: Expanding ‘Niboi Loud Bases through the Crseilon of Future 
{Msmsts and Joint TenanlkS, SO 'N.D. L. RRV. S27, 831-32 (201)4). 

“Foral!!ilorM.TiiiinaIiaii acts, see GerCHES,FBDERAi.IXl>IAN Law, .<«/)«, note r, el 204.0S. 

”23U.S.C.*5 903-903 r. 

” Aug- IS. 19i3. c. SOS, 5 2. 67 Sal. SSS, codifhd in rclemm part <« 18 U.F.C f 1162. i’se also 28 U.S.C. 5 
136Q(a) (parallel civil provision). 

*‘315U.S.2f8(l!M2}. 
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moral obligalions oj the hi^st responsibility and trust Its conduct, as disclosed 
In the acts of those who represent li In dealirtss H'iJft dte Indians, slmtld therejdre 
be Judged by the nsosf exacting fiduciary slandanls. Paymcnl or Turids aE the 
request of a trita! oounejl which, to the knowietige of Uie Govcnuneri offloers 
charged with the adtsicistraticn of Indian afiaks and die disbursejaent o: funds to 
satisfy treaty obligatiwis, was ctsnposcd of representatives fcithless to their own 
people and without integrity would be a dear breach of the Government's 
fiduciary obligation!^ 

While tribal trust breach elaims were occasionally successful, tor the most pact tribal etforts to 

challenge the federal government's administration of tribal assets were not!’ 


U. The Current State of the Trust Hesponsibility 

The Scif-Oeternunathtt Era (1970-PrescttJ} 

In 1970, Prssident Nixon's message to Congress niinounccd a fimdamcntal shift in 
federal Indian policy ~ self-detcnninatioii!’ The Message renounced tiie temihmtion policy, 
established tliat adiicrcnce to the tbdeml trust responsibility ^vould guide federal Indian policy, 
and proposed a structure to dramatically reduce federal control over tribes ~ by recognizing 
greatly increased tribal Rulhority to manage alTiurs ou their reservatiOTis cs a replacement for 
federal bureaucretio control. Speciftcatty, President Nixois wrote: 

In pi ace of policies which osciilate between the deadly extremes of ftKced 
tenuinatlon and constant paternalism, tve suggest a policy In wMch die Pederat 
government and the Indian community play com pie men lory roles. 

But most importantly, we have turned ftom the question of whether the 
Federal government has a lusponsibilily to Indians to the question of how that 
responsibility can best be fiilfiilcd. Wc have concluded tliat the Indians will get 
better programs and th^ public monies will be more effectively expended if tlie 
people who are most affected by thra: progtams are rtspo-nsble for operating 
them" 

Tlie Nixon Administradon end later Administrations proposed and oversaw the adoption 
of numerous statutes In which Congress finally allowed Indian tribes to take over fbdsral Indian 


® fd. at 296-97 (emphai^s added), 

^ £g., Teo-Hit-Ton Inriiaaii v, Datted Slates, 34B U.S. 27 C193.S)i Sioux Triho v, United Suuat, 316 U.S. 317 
(IWZ). 

“ Message rrom (be Prestdatt efthc Unttad States Tmnsrahliag Retwrmendatiors fbr Indian Potky, Il.il. Doc. No. 
363.9!8t Coag, 2d. Sess. (1970); 116 Cong. Rec. 23258. 

”/tf. 
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aSTairs programs.’* The various Self-Determination Acts include the Indian Self-Determination 
and Education Assistance Act” and the Native American Housing Assistance and Self- 
Determination Act.” These Acts implement a federal-tribal relationship first proposed by 
Interior Secretary Collier during the debates leading up to the Indian Reoiganlzation Act of 
1934.” Congress also took stops to encourage tribal economic development with the enactment 
of statutes such as the Indian Finance Act of 1974,'*° the Indian Tribal Government Tax Status 
Act of 1982,*' and the Indian Gaming Regulatory Act of 1988.*’ Congress enacted legislation 
supporting tribal law enforcement, the development of tribal courts, and perhaps the most 
conlrovcrsial Indian affairs statute in the era, the Indian Child Welfare Act,*’ requiring the 
transfer of slate court cases involving Indian child custody to tribal courts. Appendix 1 of this 
Statement includes a list of selected Congressional Acts adopted during the period of the federal 
self-determination policy. 

The relationship between Indian tribes and the federal yovernroeni is best described as a 
trust relationship, with the United States acting as a trustee to tribal interests. The give and take 
of the tnist relationship often is under the siirfice, out of the sight of courts and many 
policymakers,** From the vantage point of history, the 1970 Nixon Message did something novel 
by cmplinsizing tlic trust responsibility, recognizing the Government's frequent conflicts of 
interest, and directing Executive officials to devise ways to be faithful to the trust responsibility 
and where feasible avoid conflicts of interest. This conception of the trust responsibil ily has been 
variously observed in subsequent Administrations over the past four decades, but it has often 
been a significant force in Executive Branch policy and no subsequent Administration has 
explicitly deviated from it*’ 

Congress has generally adhered to the concepts of the trust responsibility in virtually all 
modern Indian legislation - from 1971 with the Alaska Native Claims Settlement Act** to the 


See ge/isralty i’lulip S. Uclcria, 'Ihe lira oj Indian Self-Delenalnallim: Overview, in IXDIAX SEt.F-RUI.E: 

Hihst-Hand accounts op Indian- W iUTE Relations from Roosevelt to Reagan 191 (Kemieih R. Philp. cJ, 
19S6). 

”l’ab L. 93-538, 88 StaL 2203 (1975), cadljled al 25 U.S.C. 5 450ctsi:q. 

” Pub. L. 104-330, no Slat, 4017 (1996), noddled at 25 aS.C. S 4 UM Ct Seq. 

It.Lt. 7902, 73r4 <3ong., 2nd. Sus., I'lt.t, ^ 4{i} (aulhorizing Indian tribes efcrciscany nlhnr puwins ngvr 
er hercnftnr delegated le the CITtce nf Indian AUhtra, er any nfUclals ihcrcef, ... imd to act in gcneml os a Pedemf 
agency ir the admin isitatinn of Indian Affairs,. .'0, repritaed at Vine Deix^rta, Jr,, THE Indian Redrcanizatiom 
Act:CongreseesandBills10(2002}, 

"Pub. 1. 93-242, 5 2, Apr. 12, 1974, SS Slat, 77, 25 U5.C § 1451 eiseq. 

** Pub. L. 97-473, Tide It, S 202 (d), Jan. 14, 1983, 96 Strt. 2C0S, codified as amended al 20 U.S.C. iS 7871. 

" Pub. L. 100-497, 102 Stat. 2407, codified m 25 U.S.C. §} 2701 etseq. 

*’ Pub. L. 95-008. 5 2, Nov. 8, 1978, 92 Stat. 3069, coiBfi^al 25 U.S.C. § 1901 etitq. 

" I thank Reid Ciiainbcrs atid DougRndroson for ihis point. 

Eg., Memomndnm fbr the (tcedt of tkcccutlvc Departments and Agencies (Nov, 5, 2009) (President Obama), 
available at hitn VAvwtv.whLteliousc.OfivTthe-nvevs-nlU c o/meiinoran dum -tribal -consuhatinn-s Ipncd-nresidcnl. Per a 
Inimdry list of other administrative tnalcrtals on eibal consultation in the last several administrations, sec Ibontas 
Schlosscr, Orders and Folldes Regarding Consultatlen with Indian ‘IVtbcs, available at 
httt vfAvwwxeh Instcrlarsfiles.enmtermsu It/Pn llciosRgConsuli%20«»-lnd lanTri h e.ht m . 

"Pub. L. 92-203, 85 Stat. 688 (Dee, IB, 1971), eod!fedal45 U.S.C. S 1601 e/neq. 
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present with tvatcr settlements,'*’ atid l!ic Tribal Law and Order AoL'** Tiicro have been no 
termination acK or similar statutes for over 50 years. This liistoo' of Executive and 
Congressional voluntary adherence to a trust relationship (whether it is designated and discussed 
under the ftainework of trust respoiisibil ity or not) is die heart of the federal-tribal relationship in 
modem times. 

The Difficulty in Enforcing the Triat Relationship 

However, what is most visible in tlie trust relationship are the cases involving tribal 
efforts to enforce the trust relationship. Tribal -federal disagreements over the enforceable duties 
under the trust relationship likely will continue to generate significant litigation in the coming 
years. 

The Supreme Court has given definition to the federal trust responsibility in two cases 
dealing with (he government's liability for its management of Indian natural resources. United 
States V. MilcMl I and United States v. Mitchell The two cases involved a claim for 
money damages by members of the Quinault Tribe for federal mismanagement of the timber on 
tiicir allolmcnts. In Mitchell I, the Court held that (he allottees had not established liability under 
the General Allotment Act, because it contemplated that "the allottee, and not the United States, 
was to manage the land." The Act "created only a limited trast rclnlionsliip beUveen tlic Uiiilod 
States and tiie allottee tliat does not impose any duty upon the Government to inanoge timber 
resources.^' 

In Mitchell /, the Court remanded the case to determine whether liability could be based 
on statutes Other Chan the General Allotment Act. The Claims Court found an enforceable duty in 
the Indian timber monassment slalules and in Mitchell II the Supreme Court agreed: 

In contrast to the bare trust created by the General Allotment Act. the statutes and 
regulations now before us clearly give the Federal Government full responsibility 
to manage Indian resources and land for the benefit of the Indians, They thereby 
establish a fiduciary relationship and define the contours of the United States’ 
fiduciary responsibilities.^’ 

The Supreme Court lias retreated from many of the broader statements in Mitchell //,“ 
but still utilises the analytic structure articulated in that decision. For example, in United Stales v. 


” For a chart delailirg the dozers of Corgrcssioaalty-rati tied Indian avatar rights settlements, see Gtrrciias. 
FedbbAU Indian L,\W. supra note I, at 828-29. 

*Pub. L. 1 : :-2l 1, Title II, 124 SUK. 2263 [July 29, 2010). 

■"443 U.a 535(1980). 

“463 0 . 8 . 206 ( 1983 ). 

" MetKlI 1, 445 U.S. at 5.12-43. 

“ 463 U.S. at224. 

“ C.g., United States v, Jioarilla Apaolie Nalloii, 131 S. Cc 2313, 2322-23 (201 1] (“The GavccnmciK, of course^ is 
not n private trustee. ’Tliougli llic rctcvunL sututes Junominatu thi: rclalionshtp bikwuun thu Gavumcnuit and ihu 
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Whi(e Mountain Apache Tribc^ the Court Rffirmed a miilti-rniilion dollar judgment in favor of 
the Tribe where the federal government bad promised to transfer ownership of several federal 
buildings on the reservation to the Tribe, but Instead allowed the buildings to rot and decay 
before the transfer.** 

Most teoently, die Supreme Court in United States v. Jicaritla Apache Warion/* 
suggested that the federal government’s enforceable hust obligations could be limited to express 
Congressional statements accepting a trust obligation, while rcalllnning the existence of a 
‘’general" trust; 

We do not question “the undisputed existence of a general trust 
relationship between the United States and the Indian people." ... The 
Governineiit, following “a humane and self imposed policy ... has charged itself 
with moral obligations of the highest responsibility and trust," ... obligations “to 
the hilfillment of which the national honor has been committed” .... Congress has 
expressed this policy in a scries of statutes that have defined anrl redefined the 
trust relationship between the United States and the Indian tribes. In some cases. 
Congress established only a limited trust relationship to serve a narrow purpose. 


in other cases, we have found that particular “statutes and regulations ... 
clearly cstablisli fiduciary obligations of the Gaverniiient" in some areas, ... Once 
federal law imposes such duties, the common law “could piay a role."*^ 

However, as Justice Sotomayor noted in her dissent, the real question in fiiture years is 
whether (and to what extent) the existence of the “general trust” has any import.*' She 
concluded: 


But perhaps even more troubling than the majority's refusal to apply the 
fiduciary exception in this case is its disregard of our established precedents tliat 
affirin tiie central role that common-law trust principles play in defining the 
Government’s fiduciary obligations to Indian tribes. By rejecting the Nation'S 
claim on the ground that it fails to identily a specific statutory rigiit to the 


Indians a “Inist," .. . lhal Inist is defined and governed by statutes rather than the comtr.nn latv. Sea United States v. 
«iv^‘oJVnt;<Mi, 537 U.S. 488, 50C, 123 S.Ct. 1079, 155 L.Ed.M 00 (2003) (Navajn IJ C‘[T]lte analysis nustmin on 
speeldc rights-crealins or duly-ltnposttig staltitaiy or regulatory proscriptions")."). 

“537U.S. 405(2003). 

** But see Nawtj'o tiarlen 7, 437 U.S. 488 (reversing a S600 nnlllion Judgment ng.ninsl die govcntnient fnr aticgotl 
trust violations under the Indian Mineral l./taslng Act); United Slates v. Navajo Nation, 129 S. Cl. 1547 (2009) 
(Navajo M) (reversing a $600 mititsn Judgment against the govemmenl for aJIeged dual vintaliona undi.T other 
sulutcs). 

*131 S.Q.2313. 

*’ Id. at 23244S (ciuitions omitted). 

^*See ithetL 134D (Sotumayur, J., dissenting). 
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communicatiotis at issue, the majority effectivaiy embraces an approach espoused 
by prior dissents tliat rejects tlie rote of coroiiaon-iaw principles altogether in the 
Indian trust contest, its decision to do so in a case involving only a narrow 
evidentiary i^o is wholly unnecessary and, worse juS, rirfes finlhcr diiuting the 
Government's fiduciary obligations in fi manner tliot Congtess cicariy did not 
intend end titat svould inflict serious harm on the already-fiayed relationship 
between die United States and Indian tribes.’’ 

fftc Impact of the Exeentive Branch’s Conflicts of Interest on Supreme Court titi^athn 

Jicariila Apache Nation is merely one case in a long line of cases and agenoy decisions 
involving conflicts. The Departments of Justice and Inurior rouiineiy ore fbreed to make 
decisions that otherwise constitute a serious conflict of interest between their duties to the federal 
government arid to Indian tribes.^^ Suits .such as the iong-futmiug Cobell litigation expe^ed the 
w^knesses of the Executive branch In sdmmisteing the tru^ tesponsbliltv. 

Recent important Executive bfa.nch conflicts include the feilovring: 

• The conflict between die Department of Interior and the National Labor 
Relations Board over whether the National Labor Relations Act, which is 
silent as to Indian tribes as etnplayors, applies to tribal casino 
employment.’' 

• The conflict within the Department of Interior between tribal interests in 
sRored sites at tlw San Francisco Peaks and private bu.siness interests 
making artificial snow tainted by ftcal matter.*’ 

• The coafliot widtin the Department of Interior (and perhaps with !he 
Department of Justice) over adroinistering the Bald and Golden Eagle 
Pi oteciion Act in aocordanoe with the American Indian Religious PreEdom 


” /rf. at 2343 (Sate mayor, J „ d Iss t titlng). 

“ £g., Nevada v. Unilcd Statss, 463 U.3. HO (10835; Pyiuma Uike PaTiitt Tribe of Indsms v. Morton, 354 F. 
Supp. 252 (D. D.C. 13725. See C Julktno, ConfiicteJJftstke: The Depsetniete of Jvstiee’p On^iet of 

interest inHeptesentittsNrttlee Atperiam Trtper, 37 Oa. L- I^v. 1307 (20035. 

Cotnfiare LeU^ from Falriee H. Xanesh. D^iity Soliottar imfion Afiatrs.. Dt^t, of Interior to Loffc Soktatoc, 
Aetais Qcncrel Couacil, Nsliona! Labor Reiahvns Boart! (Dec, 7. 26! 1), amifotfe of 

tiHnV/ienk ta fl; .<1 Ics.vVTiidnroa; .nim(7n tlrt2/nlrh-l 2-7-11 .niir (arming thal theNLRA does not appty lo tlte casino 
operations oflhe Sufpnaw Clappewa IiKliaa TrtbeX oml Lcucr fioia Editli R. Blackwelj, Assooiate Solicitor, Dept 
of Interior to Robert Meisburs, Osricral Council. National Labor Rdniions Board (Jan. 15, 2609), ettaUohin at 
liltnVAurtletclk. files. VO nJorcss.com/SOas/nj/inienor-sol ieiioo-oplnten-fcltor.pdf (oriuiag that the NLRA does not 
apply to die oosino pperntions of the Little River Baud of OlUtwj Indians!. ivWi Soaring Engle Cnainn Resoit, 
National Labor Relations Board, Division of Judges (No. 7'CA-S35865 (March 26, 2012), avaJ/oA/n ar 
hn t):rAmtlciiilk.nies.vvn Klone! «-conir21H2/aj/n[imingirniive »Iaw.lu(tces.dc cl5ion. pdr (holding thal die NI.RA docs 
apply). 

&c Navajo Notion v, Valwci Slrtcs F«cst Service, 535 r.3d tOSS (9th CIr. 2008) (cn banc), ts«. (ftsfci/, tl9 S. 
0.2763(2009). 
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Am, tliK Religious Freedom Restoratian Act, and the National 
Environmental Policy Act.^* 

However, ft shoald be noted that the federal govamment's dBcision-making record in 
acting as fee trustee for tribal interests sirxe 1D70 befbre the Suj^-eme Court ss exceptions}. 
Appendix 2 of this Statement aK of the Supreme Court cases in which the United Slates 
has appeared an amicus. In the vast itiajorily of cases, the government st^s up to support the 
tribal interests in question. Appendix 3 of (his Statement lists selected cases, usually relating to 
treaty rights, where the United States has cither brought suit on behalf or intervened in favor of 
tribal interests. Of course, there arc cases not Included in these lists where the government chose 
not to participate where its participation could have been hoipfiri to tribal interests, 

There are also many Suprerac Court cases wltcre the federal govemiuent must defend 
against Indian or tribal trust breach claims, as well tts FifUi Amendment tahin^ claims and other 
civil claims. Many of Ihosc cases are Ksted in Appeinlix 4 of this StaiemeBt. These cases 
highlight the unusual charaMsr of the conHiMS faced by the government In feet last month, the 
government argued two Indian law cases before the Supreme Court over two weeks. In one case, 
the government vigorously sought to restrict the ability of Indian tribes to seek money damages 
against it (Sstazof v, Ratnoi! }<fm'aJo Chapter) and, the next week, die government sought to 
defend its decision to take land into trust for an Indian tribe {Salazar v. /’o/c/ioft. These are not 
direct conflicts, 10 be sure, but it ennnot be lost upon the Supreme Court that Ihe United Stales 
literally sought an expansive view of the trust relationship a mere week aher sucking to restrict 
it. 


As a result of tliesc inherent and repetUed series of conflicts, the abiiity of the United 
Slates to act as a toistOB on bclialf of tribal bcncficiariss is severely undercut. The government’s 
success rate in front of the Supreme Court normally is astoundingly high, and that success rale 
extends to Ihe cases where die government opposes tribal interests. When the government favors 
tribal interests, Ihe Court treats the government just like any other private party, and offers the 
government no defetence whatsoever. In feet, a recent study of federal agency success rates in 
the federal courts suggests that the Bureau of Indian Afteirs receives almost no deference from 
federal courts and succeeds before die Court baroly haif the time.“ The government’s success 
rata in Indian nffairs cases is 5 i .6%, whereas the overall sgeney win nUc ig 68,R%. 


“ Compare BaM and Oeltlcn Eagle Proicctiwi Act, 16 U.S.C. S 668 at soq, with American Indlon Itetigicus 
Freedom Ueslerarier Ael, 42 tJ.S.C. S 1556); kcligtous Freedom Reslorallon Act, 42 U.S.C. 5 2000hb (RFRA); tout 
Natinnat Itnvirnaincntal ^licy Act, 42 U.S.C. § 4321 etseq. See United Stales v, Wllgus, 538 F.3d 1274 (lOUiCir. 
2011) (balancing Iho fbrieral gnvurnmenUx compcUlnB imetnal in protecting eagles with religious ftoedom of non- 
(ndiius); United States v, Friday, 525 F,3d 93S (1 0th Cir. 200S) (rejecting ehallcnge to cotiviclleij under Eaglo Act 
i» AmenEan Indian under RFRA). 

“ See WiiBam N. Eskriofie, dr, & Lainroi B. Baer, 77rr Comimtm sf tjipeiiee: Supreme Cairl Treaewal qf 
A^ieyStetvloty htterprst^toasfiem Qtevroa to Htar.dcn, 56 CEO. Ld. 1083, 1 14J (2008), 
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Consider, for example, the New York Indian land ciniins. In 200S, the Supremo Court 
decided the third in a line of cases involving the claims of the Oneida Indian Nattion — Citj’ of 
Sherrill v. Oneida Indian Nation of New York^ In two prior cases, the United Slates and the 
Oneida Indian Nadon had been the piaintiffs in the land claims brought against the State of New 
York and various local govemmenlal subdivisions, establishing a federal common law cause of 
action to assert land ciniins in tlie first case and winning on the merits of the land claims in the 
second oasB,** 

57ieirtW involved the reacquisition of the land in fee by tlie Oneida Indian Nation within 
its reservation boundaries. Under common law principles of federal Indian law, die Treaty of 
Caiiadaigua, and Uie federal Trade and Intercourse Act, the Nation assorted that it was not 
required to pay property taxes to the local jurisdictions for this land. The Second Circuit agreed 
with the Nation on this theory, and the City of Sherrill sought certiorari to review the decision. 
The United States was not a party to the lower court proceedings, but the Conference requested 
the views of the Solicitor General (SG). The SG opined that the petition should be denied, but 
the Court granted cert anyivay. Then, the SG participated as amicus and split time during oral 
argument with die Oneida Indian Nation's counsel, but the Court ruled against the Nation on the 
merits. The Court ignored the legal theories the parties briefed altogether, Instead deciding 
against the Nation on grounds raised only by amici supporting the petidoncr - the equitable 
defenses of laches, acquiescence, and impossibility.” Moreover, the Court applied those 
defenses not to the Nation, but to the United States itself as trustee ffar die tribe. The Court’s 
broad language strongly implied that these equitable defenses would henceforth apply to any 
Indian claim not directly tied to Indian treaty rights. 

Shortly after llic Court issued the Sherrill decision, the Second Circuit dismissed the 
entire bevy of land claims asserted by the Cayuga Indian Nation of New York, a tribe similarly 
situated to die Oneida Indian Nation, which had long relied upon the same legal theories that had 
been successful for the Oncidas.^^ 'flie United States, already a party to Uie Cayuga Indian 
Nation’s land claims, brought a petition for certiorari. The Court denied the petition without 
commenL” Similarly, after the Second Circuit dismissed the land eiaims brought by Oneida 
Indian Nation in 2010,™ the SG petitioned the Supreme Court for review, only to be denied once 
again (this time over dissents from Justices Sotontayor and Ginsburg).^' The New York land 


^ 544 U.S. 197 (2005). 

^Oneida Indian Nation ofN.Y. v. Oneida County, N.Y., 414 U.S. dSl (1974) (Oneida 1); Ondda Caun^, N.Y. v. 
Oneida Indian Nation ofN.Y., 47D U.S.226 (t9^){Onddall). 

^ See Kalhrjn E. Foil, The Mfw Laches; Crcaiing Title ii'/Kre hfotte &tislecit GeO. MasON L. IIev. 357 (2009). 
'^4l3FJd2d^ <2d Cir.2005). 

^See United States v. Patoki, 547 U.S. 1 12S (2O0d) (No. 05-978); Coyusa Indian Notion ofRY. v. Pulald, 547 U.S. 
1128(2000 (No. 05-982). See Kalliryn E. ?orU Disntp/ivn ami impossibifify: The Hew Laches s/td the Un^rivraJe 
KesohfUoN of the Aiodem fi-oquois Lawi C/aiwj, 1 1 "Wyo. L. Rev. 375 (201 1). 

'^Ses Oneida Indian Nation ofN.Y. v. Oneida County, N.Y., 617 F.3d 114 (2<3 Or. 2010). 

United States v. New York, 132 S. Ct. 432 (2011) (No. 10-1404); Oneida Indicin Nation of N.Y, v. Oneida 
Coynt>*,N.Y., 132 S. CL 452 (20 11} (No. lD-1420). 
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claims cases arc ihe most remarkable instances where the interests of the United States, 
coinciding with tribal iiitensis, ftiled spectacularly before the Supreme Court. Ustialiy in cases 
involving tribal interests where tite federal govsrmr.ent sides with the hnbes, it b the tribal 
interests that have Ihs most to loss. 

Another cxan^Ic of the declhting forttincs of foe federal government before the Supreme 
Court is in the tribal jurisdiction cases. Despite the sui^ort of the SG in several oases, tribal 
interests have not been able to persuade the Supreme Court tliat nonmembers can be subject to 
tribal regulatory or adjudicatory auliiority.’^ These oases are explicitly questions of federal 
common law with nary an Act of Congress ^plicahle.'^ Congress could easily fix this question, 
but proposals have not gone far. 

Some of focse cases are heartbreaking. In 2008, the Supretne Court dtxiidcd Plains 
ComfKenx Bank v. i^)tg FotnilyLand & CatHe Co7‘’ Once ageun, the SG participated as amicus 
favoring the tribal (irtoi'«Sts srid stiared oral argument time, this time ergai:^ foat the federal 
governmenfs practice Of guaranteeieg loans to tribal buKQesses provided s sufficient ErUcral 
interest to favor tribal court jurisdiction over a non-lndian-owned bank that had foreclosed over 
Indian lands in a racially tiiscriminatory manner. The Supreme Court did not share the SG’s 
views on the significance the federal loon guarantee program, and found that the Cheyenne River 
Sionx Tribe had no jurisdiction over the bank. 

Another major blow to botli the United States and their tribal trustees was Vepi. of 
Interior v. JQamaih Water Users Proieciive Assn?^ There, the government and the Klamath 
Tribe in Oregon had shared doo'Jinests prepared in anticipation of litiBJUion ever the limited 
water re-sources of the Kletnalh River. Opponents of the tribe sratght to FOIA tbc.se documents, 
and the govemmemt rejected the claim because they were prepared f« Ihlgalion p«q>o£es. The 
Supreme Court broadly interpreted the Freedom of Information Act and narrowly construed the 
trust relationship between the government and tribes to reject the government’s reasoning. 

Perhaps the most disruptive case in modem federal Indian law is Carcierl v. Sa!<aar,‘‘ in 
which the Supreme Court held tliat the Department of Interior cannot take land into trust for 
Indian tribes not “under federal supervision" in 1 934. Thwe, the SG argued strenuously in Ihvor 
of Interior's 70-plus-year interpretation of the Indiiin Reorfianizstion Act, the fedemi 
government's position as trustee for Indian tribes, and the hislotical purposes Of the Act, only to 
be bluntly rgected by the Supreme Court, 8-1 . The decision is incredibly disruptive, as this 


” £», Nevada v. Hicks, S33 U.S. 353 (2001); Srrrte v. A-1 Contraetore. 5Zn U.S. 'I3S (19V7i; Monuoa v. United 
Suies, 450 U.S. 544 (I9St). 

^ Sea Qe/ieraily NaUatvi] I'armcxs Union Ins. Cos. v. CiawTiibfi of Indians, 471 U.S. S45 (ISStOt Iowa Mutual Ins. 
Co. V. Laplante, 450 UA, 9 (1987}. 

’'ms. 0.2709(2003). 

”332U.S.l(20!)l). 

’‘l29S.CLtOSS(2ta»>. 
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Committee knows/’ A decision against the government in Salazar v. Paicfiak would allow 
individuals to challenge Interior Department tnist land acquisitions under the Administrative 
Procedures Act in circu invention of the federal immunity barrier expressed in the Quiet Title 
Aet/« 


m. The Future of the Trust Responsibility 

Congress has plenary authority in the exercise of its trust responsibility. Since 1970, wilh 
only limited and arguable exceptions, Congress has spoken strongly in favor of tribal self- 
deteiminatioii and the preservation of treaty rights and other Indian rights. The Executive branch 
also has been supportive, but the federal agencies still find themselves mired in diRlcult conflicts 
on occasion. The Supreme Court, however, currently is not supportive of tribal interests, as the 
results of the Indian cases going back two or throe decades attests. 

Congress is in the enviable position of reasserting itself as the primary policymaking 
entity in tiie federal government. While tlicrc likely arc more specific proposals on the question 
of die trust responsibility, a clear restatement of the general trust responsibility of the federal 
government to In d ion nations could be an important step. Suoli u statement could help to reorient 
the agencies and the Judiciaiy toward a stronger acknowledgment of Congress’s primacy as lead 
policymaker in Indian a^airs. 

Congress can work to resolve many of the key questions in die trust relationship ~ 
namely, the conflicts of interest between the various federal agencies by recognition of the 
provisions of the United Nations Declaration as a policy matter. Congress should have no trouble 
lying a rcslalement of the federal government’s general trust responsibility to multiple non- 
controvcrsial provisions of the United Nations Declaration on the Rights of Indigenous Peoples. 
Many illustrative provisions are reprinted in Appendix 5 of fids Stafciiicnt. 


MlIgwaciL 


” Joe The CareSer! Crisis; The Ripple BfTset on Jobs, Etonomic Devulopnocm and public Safely in Indian Counuy. 
Oversight Heating bcRre the Senaic Comraitlse on Indian Afftits (Oct. 13. 201 1). 

” See Poldiak v. Salciar, 632 F.3d 702 (D.C. Cir.), eert. gnmlet}, 132 S. Cl. 845 (201 1). 
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Appendix 1 — Selected Acts of Congress in Indian Affairs Since 1970 

American Indian Probate Reform Act of 2004 
American Indian Religious Freedom Act of 1978 
American Indian Trust Fund Management Reform Act 1994 
Coal Leasing Amendments 2005 

“Duro Fix” (1991 Amendments to the Indian Civil Rights Act) 

Indian Arts and Crafts Act of 1990 
Amendments 2011 
Indian Dams Safety Act 1994 
Indian Education Act 1972 

Indian Elementary and Secondary School Assistance Act 1970 
Indian Employment, Training, and Related Services Demonstration Act 2000 
Technical Corrections 2000 

Indian Environmental Regulatory Enhancement Act of 1990 
Indian Environmental General Assistance Program Act 1977 
1992 amendments 
1996 amendments 
Indian Financing Act of 1974 
1984 amendments 
1988 amendments 
2002 amendments 

Indian Health Care Improvement Act 1976 

1992 amendments to the Indian Health Care Improvement Act extended 
the Title III self-governance demonstration to the IHS and IHS programs. 
Technical corrections 1996 

Tribal Self-Governance Amendments of 2000-Title V of the Act, making 
tribal self-governance permanent within the IHS 

The amendments of 2000 also added Title VI to the Act, requiring that the 
Secretary of HHS “conduct a study to determine the feasibility of a tribal 
self-governance demonstration project for appropriate programs, services, 
functions, and activities (or portions thereof) of the agency [HHS].” This 
Title applies to non-IHS programs administered by the Department. Title 
VI also delineates what the Secretary must consider in conducting the 
study and requires a joint federal/tribal stakeholder consultation process. 
Indian Gaming Regulatory Act of 1988 
Indian Land Consolidation Act of 1983 
Indian Mineral Development Act of 1982 
Indian Self-Determination and Education Assistance Act 

Tribal Self-Governance Demonstration Project Act 1991 

In 1994, Congress amended the Act to create a permanent self-governance 

authority in BIA. 

1996 amendments to allow tribes to take over control and management of 
programs in the DOI outside the BIA. 

Indian Tribal Economic Development and Contract Encouragement Act of 2000 
Indian Tribal Energy Development and Self Determination Act 2005 
Indian Tribal Government Teix Status Act of 1982 

Native American Housing Assistance and Self Determination Act of 1988 

Native American Housing Assistance and Self Determination Reauthoriza- 
tion 2002 

National Indian Eorest Resources Management Act 1990 
Omnibus Indian Advancement Act 2000 
Tribal Law and Order Act of 2011 

Appendix 2 — Supreme Court Cases Since 1970: Federal Government’s 
Position 

Supporting Tribal Interests as Amicus 

Choctaw Nation v. Oklahoma, 397 U.S. 620 (1970) 

Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973) 

McClanahan v. Arizona State Tax Commission, 411 U.S. 154 (1973) 

Tonasket v. Washington, 411 U.S. 451 (1973) (per curiam) 

Mattz v. Arnett, 412 U.S. 481 (1973) 

Puyallup Tribe, Inc. v. Dept, of Game, 414 U.S. 44 (1973) 

County of Oneida, N.Y. v. Oneida Indian Nation of N.Y., 414 U.S. 661 (1974) 
Antoine v. Washington, 420 U.S. 194 (1975) 

DeCoteau v. District Court, 420 U.S. 424 (1975) 

Bryan v. Itasca County, 426 U.S. 373 (1976) 

Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977) 
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Puyallup Tribe, Inc. v. Dept, of Game, 433 U.S. 165 (1977) 

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978) 

Washington v. Yakima Indian Nation, 439 U.S. 463 (1979) 

Idaho ex rel. Evans v. Oregon and Washington, 444 U.S. 380 (1980) 

Washington v. Colville Confederated Tribes, 447 U.S. 134 (1980) 

Central Machinery Co. v. Arizona State Teix Commission, 448 U.S. 160 (1980) 
White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980) 

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982) 

Ramah Navajo School Board v. Bureau of Revenue of New Mexico, 458 U.S. 832 
(1982) 

New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983) 

Rice V. Rehner, 463 U.S. 713 (1983) 

Solem V. Bartlett, 465 U.S. 463 (1984) 

Three Affiliated Tribes v. Wold Engineering, 467 U.S. 138 (1984) 

Kerr-McGee Corp. v. Navajo Tribe, 471 U.S. 195 (1985) 

National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845 (1985) 

Montana v. Blackfeet Tribe, 471 U.S. 759 (1985) 

South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498 (1986) 

Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9 (1987) 

Duro v. Reina, 490 U.S. 676 (1990) 

Oklahoma Tax Commission v. Citizen Potawatomi, 498 U.S. 505 (1991) 

County of Yakima v. Yakima Indian Nation, 502 U.S. 251 (1992) 

Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114 (1993) 

South Dakota v. Bourland, 508 U.S. 679 (1993) 

Hagen v. Utah, 510 U.S. 399 (1994) 

Dept, of Taxation and Finance v. Milhelm Attea, 512 U.S. 61 (1994) 

Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450 (1995) 

Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996) 

Strate v. A-1 Contractors, 520 U.S. 438 (1997) 

South Dakota v. Yankton Sioux Tribe, 522 U.S. 322 (1998) 

Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751(1998) 
Cass County v. Leech Lake Band of Chippewa Indians, 524 U.S. 103 (1998) 
Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999) 

C&L Enterprises v. Citizen Potawatomi, 532 U.S. 411 (2001) 

Atkinson Trading Co., Inc. v. Shirley, 532 U.S. 645 (2001) 

Nevada v. Hicks, 533 U.S. 353 (2001) 

Inyo County v. Paiute-Shoshone Indians of the Bishop Indian Colony, 538 U.S. 
701 (2003) 

Sherrill y. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005) 

Wagnon y. Prairie Band Potawatomi Nation, 546 U.S. 95 (2005) 

Plains Commerce Bank v. Long Family Land and Cattle Co., 556 U.S. 316 (2008) 

Opposing Tribal Interests as Amicus 
Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) 

Mountain States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237 (1985) 
Amoco Production Co. v. Village of Gambell, 480 U.S. 531 (1987) 

Arizona Dept, of Reyenue y. Blaze Construction Co., 526 U.S. 32 (1999) 

El Paso Natural Gas Co. v. Neztsosie, 526 U.S. 473 (1999) 

South Florida Water Mgmt. Dist. v. Miccosukee Tribe of Florida, 541 U.S. 95 
(2004) 

Appendix 3 — Selected Cases in Which the United States Served as Trustee 
to Trihal Interests 

Colorado Riyer Conservation Dist. v. United States, 424 U.S. 800 (1976) 

Cappaert v. United States, 426 U.S. 128 (1976) 

Wilson V. Omaha Indian Tribe, 442 U.S. 653 (1979) 

Washington v. Washington State Commercial Passenger Fishing Vessel Assoc., 
443 U.S. 658 (1979) 

United States v. Clarke, 445 U.S. 253 (1980) 

Andrus v. Glover Construction Co., 446 U.S. 608 (1980) 

Montana v. United States, 450 U.S. 544 (1981) 

Arizona v. California, 460 U.S. 605 (1983) 

Nevada v. United States, 463 U.S. 110 (1983)* 


* Nevada involved a federal conflict of interested in which the Supreme Court relieved the gov- 
ernment of its trust obligations to Indian tribes where an Act of Congress authorizes the govern- 
ment to act to the detriment of the tribal trust beneficiary. See Nevada, 463 U.S. at 128 (“The 

Continued 
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Arizona v. San Carlos Apache Tribe of Arizona, 463 U.S. 545 (1983) 

Escondio Mutual Water Co. v. La Jolla Indians, 466 U.S. 765 (1984) 

Oneida Indian Nation of N.Y. v. Oneida County, N.Y., 470 U.S. 226 (1985) 
Wyoming v. United States, 492 U.S. 408 (1990) 

Montana v. Crow Tribe of Indians, 623 U.S. 696 (1998) 

Arizona v. California, 530 U.S. 392 (2000) 

Dept, of Interior v. Klamath Water Users Protective Assn., 532 U.S. 1 (2001) 

Idaho V. United States, 533 U.S. 262 (2001) 

United States v. Lara, 541 U.S. 191 (2004) 

Carcieri v. Salazar, 555 U.S. 379 (2008) 

Salazar v. Patchak, U.S. (2012) (pending) 

Appendix 4 — Selected Cases in Which the United States Defended against 
Trihal or Indian Trust Breach or Other Claims 

United States v. Southern Ute Indians, 402 U.S. 159 (1971) 

Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128 (1972) 

United States v. Jim, 409 U.S. 80 (1972) 

United States v. Mason, 412 U.S. 391 (1973) 

Delaware Tribal Business Committee v. Weeks, 430 U.S. 73 (1977) 

United States v. Mitchell, 445 U.S. 535 (1980) 

United States v. Sioux Nation of Indians, 448 U.S. 371 (1980) 

United States v. Mitchell, 463 U.S. 206 (1983) 

United States v. Dann, 470 U.S. 39 (1985) 

United States v. Mottaz, 476 U.S. 834 (1986) 

United States v. Cherokee Nation, 480 U.S. 700 (1987) 

Hodel V. Irving, 481 U.S. 704 (1987) 

Lyng V. Northwest Indian Cemetery Protective Association, 485 U.S. 439 (1988) 
Lincoln v. Vigil, 508 U.S. 182 (1993) 

Babbitt v. Youpee, 519 U.S. 234 (1997) 

Chickasaw Nation v. United States, 534 U.S. 84 (2001) 

United States v. White Mountain Apache Tribe, 537 U.S. 465 (2003) 

United States v. Navajo Nation, 537 U.S. 488 (2003) 

Cherokee Nation of Oklahoma v. Leavitt, 543 U.S. 631 (2005) 

United States v. Navajo Nation, 556 U.S. 287 (2009) 

Appendix 5 — Selected Provisions of the United Nations Declarations on the 
Rights of Indigenous Peoples 

Recognizing the urgent need to respect and promote the inherent rights of indige- 
nous peoples which derive from their political, economic and social structures and 
from their cultures, spiritual traditions, histories and philosophies, especially their 
rights to their lands, territories and resources. 

Article 4 

Indigenous peoples, in exercising their right to self-determination, have the right 
to autonomy or self-government in matters relating to their internal and local af- 
fairs, as well as ways and means for financing their autonomous functions. 

Article 5 

Indigenous peoples have the right to maintain and strengthen their distinct polit- 
ical, legal, economic, social and cultural institutions, while retaining their right to 
participate fully, if they so choose, in the political, economic, social and cultural life 
of the State. 

Article 8 

1. Indigenous peoples and individuals have the right not to be subjected to forced 
assimilation or destruction of their culture. 

2. States shall provide effective mechanisms for prevention of, and redress for: 

(a) Any action which has the aim or effect of depriving them of their integrity 
as distinct peoples, or of their cultural values or ethnic identities; 

(b) Any action which has the aim or effect of dispossessing them of their lands, 
territories or resources; 

(c) Any form of forced population transfer which has the aim or effect of vio- 
lating or undermining any of their rights; 

(d) Any form of forced assimilation or integration; 


Government does not ‘compromise’ its obligation to one interest that Congress obliges it to rep- 
resent by the mere fact that it simultaneously performs another task for another interest that 
Congress has obligated it by statute to do.”). 
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(e) Any form of propaganda designed to promote or incite racial or ethnic dis- 
crimination directed against them. 

Article 11 

1. Indigenous peoples have the right to practise and revitalize their cultural tradi- 
tions and customs. This includes the right to maintain, protect and develop the past, 
present and future manifestations of their cultures, such as archaeological and his- 
torical sites, artefacts, designs, ceremonies, technologies and visual and performing 
arts and literature. 

2. States shall provide redress through effective mechanisms, which may include 
restitution, developed in conjunction with indigenous peoples, with respect to their 
cultural, intellectual, religious and spiritual property taken without their free, prior 
and informed consent or in violation of their laws, traditions and customs. 

Article 19 

States shall consult and cooperate in good faith with the indigenous peoples con- 
cerned through their own representative institutions in order to obtain their free, 
prior and informed consent before adopting and implementing legislative or admin- 
istrative measures that may affect them. 

Article 20 

1. Indigenous peoples have the right to maintain and develop their political, eco- 
nomic and social systems or institutions, to be secure in the enjoyment of their own 
means of subsistence and development, and to engage freely in all their traditional 
and other economic activities. 

2. Indigenous peoples deprived of their means of subsistence and development are 
entitled to just and fair redress. 

Article 23 

Indigenous peoples have the right to determine and develop priorities and strate- 
gies for exercising their right to development. In particular, indigenous peoples have 
the right to be actively involved in developing and determining health, housing and 
other economic and social programmes affecting them and, as far as possible, to ad- 
minister such programmes through their own institutions. 

Article 25 

Indigenous peoples have the right to maintain and strengthen their distinctive 
spiritual relationship with their traditionally owned or otherwise occupied and used 
lands, territories, waters and coastal seas and other resources and to uphold their 
responsibilities to future generations in this regard. 

Article 26 

1. Indigenous peoples have the right to the lands, territories and resources which 
they have traditionally owned, occupied or otherwise used or acquired. 

2. Indigenous peoples have the right to own, use, develop and control the lands, 
territories and resources that they possess by reason of traditional ownership or 
other traditional occupation or use, as well as those which they have otherwise ac- 
quired. 

3. States shall give legal recognition and protection to these lands, territories and 
resources. Such recognition shall be conducted with due respect to the customs, tra- 
ditions and land tenure systems of the indigenous peoples concerned. 

Article 27 

States shall establish and implement, in conjunction with indigenous peoples con- 
cerned, a fair, independent, impartial, open and transparent process, giving due rec- 
ognition to indigenous peoples’ laws, traditions, customs and land tenure systems, 
to recognize and adjudicate the rights of indigenous peoples pertaining to their 
lands, territories and resources, including those which were traditionally owned or 
otherwise occupied or used. Indigenous peoples shall have the right to participate 
in this process. 

Article 28 

1. Indigenous peoples have the right to redress, by means that can include restitu- 
tion or, when this is not possible, just, fair and equitable compensation, for the 
lands, territories and resources which they have traditionally owned or otherwise 
occupied or used, and which have been confiscated, taken, occupied, used or dam- 
aged without their free, prior and informed consent. 

2. Unless otherwise freely agreed upon by the peoples concerned, compensation 
shall take the form of lands, territories and resources equal in quality, size and 
legal status or of monetary compensation or other appropriate redress. 
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Article 29 

1. Indigenous peoples have the right to the conservation and protection of the en- 
vironment and the productive capacity of their lands or territories and resources. 
States shall establish and implement assistance pro^ammes for indigenous peoples 
for such conservation and protection, without discrimination. 

2. States shall take effective measures to ensure that no storage or disposal of 
hazardous materials shall take place in the lands or territories of indigenous peoples 
without their free, prior and informed consent. 

3. States shall also take effective measures to ensure, as needed, that programmes 
for monitoring, maintaining and restoring the health of indigenous peoples, as de- 
veloped and implemented by the peoples affected by such materials, are duly imple- 
mented. 

Article 32 

1. Indigenous peoples have the right to determine and develop priorities and 
strategies for the development or use of their lands or territories and other re- 
sources. 

2. States shall consult and cooperate in good faith with the indigenous peoples 
concerned through their own representative institutions in order to obtain their free 
and informed consent prior to the approval of any project affecting their lands or 
territories and other resources, particularly in connection with the development, uti- 
lization or exploitation of mineral, water or other resources. 

3. States shall provide effective mechanisms for just and fair redress for any such 
activities, and appropriate measures shall be taken to mitigate adverse environ- 
mental, economic, social, cultural or spiritual impact. 

Article 40 

Indigenous peoples have the right to access to and prompt decision through just 
and fair procedures for the resolution of conflicts and disputes with States or other 
parties, as well as to effective remedies for all infringements of their individual and 
collective rights. Such a decision shall give due consideration to the customs, tradi- 
tions, rules and legal systems of the indigenous peoples concerned and international 
human rights. 

The Chairman. Thank you very much, Mr. Fletcher. 

Mr. Rey-Bear. please proceed with your testimony. 

STATEMENT OF DANIEL REY-BEAR, PARTNER, NORDHAUS 

LAW FIRM LLP 

Mr. Rey-Bear. Chairman, Vice Chairman, Members of the Com- 
mittee, thank you all for very much for paying attention to the im- 
portant issues that are presented here. Thank you. Senator Udall, 
for your kind introduction. 

This hearing presents basically three questions. What is the 
trust responsibility? What is the problem, if any? And what, if any- 
thing, should be done about it? 

In this, I am guided by the recognition that if there is no trust 
responsibility or no meaningful trust responsibility, little else mat- 
ters. So because of this, I am addressing foundational issues but 
not also important policy issues that flow from them, for example, 
regarding the Carcieri fix, energy resource development, tax policy, 
the HEARTH Act, facts and so forth. 

So, what are the foundational principles? One, the trust responsi- 
bility, as noted at the outset, is founded on settled international 
law. The United States necessarily assumed meaningful fiduciary 
duties over Indian Tribes, regarding Indian Tribes, which remain 
sovereign. Second, Tribes fully bought and paid for meaningful, on- 
going trust responsibility via land cessions and peace. Third, strict 
“fiduciary trust” duties, in the words of the Department of Interior, 
extend beyond express statutory and regulatory mandates because 
that is simply the nature of the relationship. 
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And finally, while the relationship has sometimes been described 
as a guardianship, it properly should not be. But even it if were, 
that merely supports self-determination of Tribes as recognized by 
Congress repeatedly, and in the United Nations Declaration on the 
Rights of Indigenous Peoples. 

So, what is the problem regarding these foundational issues? 
Well, the problem is that in Indian trust cases, where Tribes seek 
to enforce the responsibility, that the Executive Branch has repeat- 
edly misrepresented facts and law in efforts to avoid liability. This 
is not simply an issue that comes up in these cases, but is an issue 
that undermines Federal and Tribal working relationships that 
should be more aligned. 

Just to give a few examples. No fewer than seven times Federal 
courts have expressly rejected the argument by the Executive 
Branch that there are no fiduciary duties whatsoever beyond ex- 
press statutory and regulatory mandates. No fewer than 15 times 
have Federal courts expressly rejected the Federal argument that 
an arbitrary and capricious standard of care applies, instead of 
strict fiduciary duties. 

And in the Navajo Nation case and in the Jicarilla Apache Na- 
tion case, two recent cases by the Supreme Court, the United 
States misrepresented their own regulations, their own established 
policy, in order to achieve a desired result. 

So, what is the solution? In essence, it is to reaffirm the full 
meaning of the trust responsibility. As happened previously with 
the Cobell litigation, the fact that there is pending litigation does 
not preclude meaningful Congressional oversight. 

As noted already by another speaker, first and foremost Tribes 
themselves must be consulted. It is also notable that there is the 
pending Secretarial Commission on Indian Trust Administration 
and Reform. Pending such consultation and such input from the 
Commission, I can only offer a few preliminary suggestions for the 
Committee in terms of oversight to the Executive Branch. 

First, the Executive Branch must stop disregarding history and 
express Congressional directions in denying that meaningful fidu- 
ciary duties exist. As a related matter, the Executive Branch must 
stop asserting that an arbitrary and capricious standard applies 
rather than strict fiduciary duties. 

Second, the Executive Branch must acknowledge that the trust 
responsibility supports, and does not conflict, with self-determina- 
tion. 

Finally, for situations where there are conflicts of interest, be- 
cause they can in fact happen, because Congress indeed does im- 
pose them sometimes, for example, in the situation with the NRLB 
and San Francisco Peaks, I recommend re-establishing the practice 
of split briefing so that at least some part of the Executive Branch 
can adhere to the trust responsibility. 

In sum, I simply ask that the Executive Branch consistently, as 
it does most of the time, respect the foundation and restore the 
honor to defending the trust responsibility. 

I would be happy to take any questions. 

[The prepared statement of Mr. Rey-Bear follows:] 
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Prepared Statement of Daniel Rey-Bear, Partner, Noedhaus Law Firm LLP 


Mr. Chairman ami mombora of ihe Comminee, tliank you for the opportunity to testify on 
this important topic. I am a partner in Albuquerque, fJovv Mexico, at Nordhaus Law Firm, LLP, 
<Mtc of the oldest law Srnis in the country that is dedicated to representing Indian tribos, I also 
am an Acjuiict Professor at University of New Mexico Soacsoi, and have been cwtifietl as a 
Specialist in Federal fraiian Law by the New Me.xico Board ofLagal Spocialiaation. 

Over the last fifteen years, I and othCTS at my law firm have represented several tribes 
with substantial breacli of trust claims against Itie United Statos government. For a dozen years, 
1 served as conrounsei in tlic $600 miilion Navajo coal lease approval case that was decided 
twice by the Supreme Court. Navajo Nation v. United States, 46 Fed. Cl. 217 (2000), rev'd, 263 
F.3d 1325 (Fed Cir. 2001), nerv'd, 537 U.S. 4BS (2003), on remand, 347 F.3d 1327 (Fed. Cir. 
2003), on remand. 68 Fed. CL 805 (2005), cev'rf, 501 F.3d 1327 (Fed. Cii-. 2007). rev'd, 129 
S.Ct. 1547 (2009). In addition, since 2002, i have served as co-counsel in three of the largest 
still-qjeadmg tribal brcacit of trust cases, respectively brought by the Jicarilla Apache Nation 
(until 2008), the Puebto of Laguna (to "die present), and the Navajo NatitK (since 2006). 

All these oases have presented issues relevant to today’s hearing. For tstampie, in these 
cases, the Execufive Branch has argutxi among other Qiitigs that tlie presiding court docs not have 
authority to require the United States to preserve relevant evidence, contrary to positions it look 
ill two prior cases. Puehta of Laguna v. United States, 60 Fed. Cl. L33, 135-37 (2004). It also 
has argued for an absolute privilege against Iribcs regarding their own niinerat development 
information despite statutory language, prior less on the issue, and a contrary prior position. 
Jicarilla Apache Nation v. United States (^'Jicarilla IP'), 60 Fed. CL 611, 613-14 (2004). It also 
has argued that delay of discovety in Indian trust tntJOTarugemeot cases will not harm Iribcs. 
Jicarilla Ajiaclte Nation v. United States {"Jicarilla F"), 91 Fed. Cl. 489, 495-96 (2010). .4nd 
pc-diaps most relevant iwre, the Executive Brmtch has argued foaf die Unitod Slates has no duty 
to trihes beyond those latprcssiy stated in statutes or regulations — an argument that previously 
had been expressly rejected by federai courts at least six times — and that the United States has no 
duly to even attempt to miuximizB income for Indian trust fonds, contrary to express terms of the 
1994 Indian Trust Fund Mtuiagemcnt Reform Act, tlie Department of the Inteilor’s own 
mandatory Department Manual, and governing court decisions. Jicarilla Apache Wrtrron v. 
United States {"Jicarlth VJJP’). IBO Fed. Cl. 726, 731-38 (2011). Furlher discussion of the 
Supreme Court decisions in the Jicarilla and Navqjo coal cases will be provided below. 

This honring essentially poses three questions: What is the federal trust responsibility to 
Indian tribes, what is the Executive Branch doing regarding foillllfttg that responsibilify which 
wanunts ccngrcssicnal oversight, and what, if anything, should Congress do ^om the iatter to 
respect tbs fomisr. I will address each of those in turn. Also, substactral citations are provided 
here to cot firm foe bases for all statements made. 



33 


The Basis, Nature, and Scope of the Trust Responsibility 

Over the last two centuries, much has been written by Congress, the Supreme Court, 
academies, and others regarding the history, scope, and nature of the federal trust responsibility 
to Indian tribes. In ail this, some principles warrant general acknowledgement. 

First, the rclationsliip of Indian tribes to the United States is founded on “the settled 
doctrine of the law of nations*’ that when a stranger sovereign assumes authority over a weaker 
sovereign, the stronger one assumes a duty of protection for the weaker one, which docs not 
surrender its right to seif-governnnem. IVorcesiey v. Gtofgla, 31 U.S, 5 id, 551-56, 560-61 
(1832); see also United Slates v. Candelaria, 271 U.S. 432, 442 (1926) (Congress “was but 
continuing die policy wliich prior governments liad deemed essential to the protection of snch 

Indians.”); United Stales v. Kagmna, 118 U.S, 375, 884 (1886) (“From their very weakness 

there arises the duty of protection, and with it die power. 'Iliis lias always been reoognized 
. . . .”). Indeed, because of this background, tlic federal trust responsibility necessarily 
constiUitcs a foundational basis for, not merely a hmetion of, congressional legislation regarding 
Indians. Sec, e.g., Felix S. Cohen, Ilandbook of Federal Indian Law XI, Xltl (1941) (“the theory 
of American law governing Indian affairs has always been tliot the Government owed a duty of 
protection to the Indian in his relations witli non-Indians’’; “the entire body of federal legislation 
on Indian affairs .... may be viewed in its entirety as the conerctc eonlcnt of llie abstract 
principle of federal protection of the Indian”), in addition, the federal-tribal trust responsibility 
may even constitute an inherent limit on the Indian Commerce Clause and exercise of the Treaty 
Clause regarding Indians, just as “limitations on the commerce power are inherent in the very 
language of the [Inlerstate] Commerce Clause, United Slates v. Lopez, 5 14 U.S. 549, 353 (1995); 
sec United States V, Morrison, 529 U.S. 598, COS Sc. n,3 (2000) (quoting fo/rea, 514 U.S. at 55G- 
537), or as an inherent “presupposition of our conslilulional slrucluro[,]” such as unrlcr the 
Eleventh Amendment, Jilatchjard v. Native Village ofNoatak, 501 U.S. 775, 779 (1991); see 
Seminole 'Dibe v, Ftoridav. Florida, 517 U.S. 44, 54 (quoting same). See generally Marburyv. 
Madison. 1 U.S. 137, 176 (1803) (‘Tlie powers of the legislature arc defined and limited . . . and 
those limits may not he mistaken, or forgotten [.]”). 

Second, the federal-tribal tnist responsibility is also founded on treaties and agreements 
securing peace with and land cessions by Indian tribes, which provided l^al consideration for 
the ongoing performance of federal trust duties: 

In the exercise of tlic war and treaty powers, the United Stales overcame the 
Indians and took possession of their lands, sometimes by force, leaving them . , . 
dependent people, needing protection against the selfishness of others and their 
own improvidence. Of necessity, the United Slates assumed the duty of 
filrnisliiiig that protection, and with it the authority to do all that was required lo 
perform liiat obligation. 

Morton v. Mancari, 417 U.S. 535, 552 (1974) (quoting Hoard of County Comm 'rs v. Seber, 318 
U.S. 705, 715 (1943)); see also Worcester, 31 U.S. at 548-54 (discussing treaties securing and 
preserving frieiidsliip and land cessions, and noting that the stipulation acknowledging tribes to 
be “under the protection oflhc United Stales” “is found in Indian treaties generally”). 
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Given this, the fecteral-b'ibal trust relationship is not a gratuity, but arose and remains 
legally enforceable because “tire government ‘has over the years made specific commitmcnls to 
the Indian people through written treaties and through informal and fbrmal agreements,’ in 
exchange &r wliicli ‘Indians . . . have often surrendered claims to vast tracts of iant).*” Br. for 
Federal Petitioners, Salazar v. Patchak, No. 1 1-247 (U.S. Feb. 7, 2012), at 22 (citation omitted); 
see also Misplaced Trust: The BIA’s Mismgmt. of lire Indian Trust Fund, H. Rep. 102-499, at 6 
(1992) (“The system of trusteeship ... is deeply rcoted in Indian-US, history."); Stmt, on 
Signing Exec. Order on Consultation &. Conrd. with Indian Tribal Govts. (Nov. G, 2000), Pub. 
Papers of U.S. Presidents: William Clinton, 2000, at 2806 (“Indian nations and tribes ceded 
lands, water, and mineral rights in exchange for peace, security . . . Special Msg. on Indian 
Affairs (July 8, 1970), Public Papers of U.S. Presidents: Richard Nixon, 1 970, at 565-66 (slating 
same as brief and this relationship “continues to carry immense . . , legal force’’); Am. Indian 
Policy Review Comm’n, Final Report Submitted to Congress 5 (May 17, 1977) (“AlPRC 
Report”) (noting same). Accordingly, historic federal-tribal relations establislicd “obligations to 
the riiinilmcnt of which the national honor has boon committed [,]" Hecbnan v. United Stales, 
224 U.S. 413, 437 (1912), and “the people as a wliole benefit when the Executive Branch . . . 
protects Indian property rights recognixed in treaty commitments ratified[] by a coordinate 
branch." Letter (rom Attorney General Griffin Bell to Secretary of the Interior Cecil Andros 3 
(May 31, 1979). Moreover, Indians’ justifiable expectations and legitimate reliance on those 
commitmcnls and the long passage of time since the United States and all Americans have 
continuously reaped die benefits of Indian land cessions and peace preclude any current assertion 
that the federal government does not owe ongoing, enforceable fiduciary duties to Indian tribes. 
See City of Siierll! v. Oneida Indian Nation, 544 U.S. 197, 215-17 (2005); United Slates a. 
Minnesota, 270 U.S. ISl, 201, 202 (1926) (“[Cjourts can no more go behind [a treaty] for the 
purpose of annulling it in whole or in part than they can go behind an act of Congress.” “The 
propriety of this rale and die need for adhering to it are well illustrated in the present case, where 

the assault on the treoly cession is made 70 years afler the treaty "). Likewise, the fact that 

“the Government has often structuretl the trust relationship to pursue its own policy goals[,]” 
United Slates V. Jicarilla Ajtache Nation (“Jicarilla Vir"), 131 S.CL 2313, 2324 (2011), such that 
the relationship has been often violated and at times terminated, can no more disprove the 
existence of enforceable fiduciary duties than the fact of people killing others can establish that 
murder and genocide are not crimes. 

Third, given the distincrive trust obligation that has long dominated federal dealings with 
Indians, enforceable fiduciary duties “necessarily arise[]” when the Government assumes control 
or supervision over tribal trust assets unless Congress has specified otherwise, even Chough 
nothing is said expressly in the governing statutes or regulations. United Slates v. Mitchell 
{'mtchellin, 463 U.S. 206, 225 (1983); see also United Stales v. Navajo Nation, 129 S.Ct. 
1547, 1553-54 (2009) (enforceable fidueiary duties apply where statutes and regulations give the 
federal government ‘"full responsibility to manage Indian resources and land for the benefit of 
the Indians’") (quoting MlielKtl //, 463 U.S. at 224), Therefore, the federal-tribal trust 
relationship is enforceable even when "‘[tjhere is not a word in . . . the only [governing] 
substantive source of low . . . that suggests the existence of sitch a mandate.’” United States v. 

Moimtain Apache Tribe, 537 U.S. 465, 476-77 (2003) (citation omitted). Moreover, once 
statutes or regulations establish enforceable fiduciary obligations, courts “lookQ to common-law 
principles to inform . . , Interpretation of statutes and to determine the scope of liability that 
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Congress has iinposeti.” JicariUa VIT, 131 S.Ct. at 2323; see 25 U.S.C. § I62a(d) (recognizing 
that trust responsibilities “are not iimited to” those enumerated). In addition, “[tjlie Government 
does not ‘compromise’ its obligation to one interest that Congress obliges it to represent 
[regarding Indians] by the mere fact that it simultaneously perfarms another task for another 
interest that Congress has obligated it by statute to do.” Nevada v. UnUed States, 463 U.S. 110, 
128 (1983); see also id. at 135 n.l5. 

Fourtli, wliilc the ftdcral-tribal relationship both initially and recently has been described 
as resembling a guardiansliip, e.g., JicariUa VII, 131 S.Ct. at 2325; Cherak&e Nation v. Georgia, 
30 U.S. 1, 17 (1831), that characterization is not legally accurate and does not undemiine 
fiduciary duties. The analogy is not apt because unlike a true guardianship, Indian tribes do not 
lack legal capacity and the United States holds title to most Indian assets in trust, it was not 
appointed to that position by a court, and its powers and duties arc not merely fixed by statutes. 
Compare Restatement of Trusts (Second), § 7, cmt. a (“A trustee . . . lias title to the trust 
properly; a guardian of property does not . . . “a guardian is appointed only when and for so 
long as the ward is lacking in legal capacity"; “A guardian is appointed by a coiirlM’’); id. § 7, 
crat. b (“The powers and duties of a guardian are fixed by statutes; the powers and duties of a 
trustee arc determined by the terms of the trust and by the rules stated in the Restatement ... as 
they may be modified by statute.”) with U.S. Const,, arL [, 5 S, cl. 3 (Commerce Clause); 25 
U.S.C. §462 (continuing periods of trust on Indian lands); JicariUa VII, 131 S.Ct. at 2325 
(recognizing application of common-law). In addition, characterization of the federal-tribal 
relationship as a guardianship does not preclude or limit application of enfbreeable fiduciary 
duties, because “[t[|hc relation bettveen a guardian and ward, like the relation between a trustee 
and a beneficiary, is a fiduciary relation.” Restatement of Trusts (Second), § 7, cmt. a. 

Finally, application of the principle that guardiansliips apply “only when and for so long 
as the ward is lacking in legal capaoity[,]” id., supports tribal governmental self-determination. 
Such retained governmental jurisdiction that is not limited to a tribe’s members alone was surely 
contemplated by tribes when they entered into treaties with the United States. AIPRC Report, 
supra, at 5. Also, recognizing that the federal trust lesponsibili^ includes a duty to promote 
tribal self-determination, and n lack of conflict between the two, is consistent with repeated 
Congressional recognition and Executive policy for more than 40 years. See, e.g., 25 U.S.C. 
§§45Q(a) (Indian Sul F-De termination Act findings), 2103(c) (continuing obligations regarding 
Indian mineral development agreements), 4021 (providing for withdrawal of tribal trust funds 
“consistent with the (rust responsibilities of the United States and the principles of self- 
determinadon”); Exec. Order 13,175, § 2, 3 C.F.R. 304, 305 (2000) (recognizing both as 
“Fundamental Principles”); Nixon Message, supra, at 565-55. In particular, Congress has 
consistently preserved tlie trust relationship even with self-determination. E.g., 25 U.S.C. 
§ 450/(c) at model self-determination agreement section (d). This recognition also is consistent 
with the settled law on which the trust responsibility was based, as well as current international 
law. Sec, e.g., fVorcesler, 31 U.S. at 560-61; U.N. Charter art. 73 (UN members with non-selF- 
govcniing territories have trust obligations of “protection against abuse” and “to develop self- 
government"); International Covenant on Civil and Political Rights art. I, H i (1966) (“All 
peoples have the right of solf-delermination.”); U.N. Decl. on the Rights of Indigenous topics 
arts. 3, 8.2(a)-(b), 1 8-1 9, 27-28, 32 (2007) (concerning self-determination, stale mechanisms for 
prevention and redress, decision-making, consultation, and use or development of resources). 
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The Executive’s Extended EfTorts to Eviscerate the Trust Responsibility 

Notwithstanding the established law and policy of the Self-Dctorminallon Era and many 
positive efforts by presidential administradons of both political parties over the last four decades, 
the Executive Branch over diis period also has repeatedly sought to avoid and repudiate the 
federal-tribal trust responsibility rather than fulfill the foundational principles outlined above. 
Most broadiy, the Executive Branch has repeatedly misrepresented relevant facts and law in 
Indian trust litigation In an effort to limit federal liability, as part of a broader effort to protect the 
public fisc and prevail in litigation, and consistent with admitted mi sie presentations before the 
Supreme Court. See generally California Fed. Bank v. United Stales, 39 Fed. Cl. 753, 754 
(1997), rev'dsub nom. on other grounds, Suessv. United States, 535 F.3d 1348 (Fed. Cir.ioOS) 
(concerning Winstar savings and loan cases; "Because the dollars at stake appear to be so large 
the government has raised legal and factual arguments that have little or no basis in law, fact or 
logic.”); Neal Katyal, Acting Solicitor General, Confessions of Error; The Solicitor Gcnerol’s 
Mistakes During the fapanese-American Internment Cases (May 20, 20 1 1) (admitting failure to 
disclose key intelligence report that undermined rationale in Korematsu v. United States, 323 
U.S. 214 (1944)); Neal Kalyal, Acting Solicitor General, Presentation to Fed, Bar Ass'n 36lh 
Annual Indian Law Conf. (April 8, 2011) (apologizing for material misrepresentations in United 
States V. Sandoval, 231 U.S.28(1913), and Tee-Hil~Ton Indians v. United Stales, 348 U.S. 272 
(1955)); U.S. Dept, of Justice, Envt. & Natural Resources Division (“ENRD”), FY2013 
Performance Budget Congressional Submission 2 (noting "Strategic Objective 2.d: Protect the 
federal fisc”), 1 1 (“The effEctiveness of our defensive litigation” concerning tribal trust litigation 
is measured in part by “savings to the federal fisc.”); Entergy Ntielear Fitzpatrick, LLC v. United 
States, 93 Fed. Cl. 739, 744 n.4 (2010) ("In its response, the Government quotes tills text but 

carefully omits die patently relevant portion To note tliat the Court is highly dismayed with 

Defendant’s brief in this regard is an undersiatcmenL It flatly will not countenance any such 
misbehavior in the fiiture.”); Precision Specialty Metals, Inc, v. United States, 315 F.3d 1346, 
1355-57 (Fed. Cir. 2003) (affirming federal attorney sanction for misquoted judicial opinions in 
brief to conceal adverse authority, “‘whicli intentionally or negligently misled the coort’”). 

For example, a number of federal courts have cither imposed sanctions for or strongly 
rejected unfounded federal assertions in Indian breach of trust cases. See, e.g., Osage Tribe v. 
United States, 93 Fed. Cl. 1, G-7 (2010) (rejecting assertion that the United States is not bound by 
prior rulings in case on breach oflrust duties, noting that ‘'[t]hc court is dismayed by defendant's 
approach to the resolution of plaintiff's claims”); Osage Tribe v. United States, 75 Fed. Cl. 462, 
468 69, 4SD 81 (2007) (rejecting argument previously rejected six limes by the Supreme Court 
and the Federal Circuit, noting that “Defendant’s argument would . . . ‘reward the government 
for inaction tliat violates the government’s fiduciary duties to collect funds and accrue 
interest.’”); Jicarilla II, 60 Fed. Cl. at 613-14 (rejecting opposition to disclosure of tribes’ own 
information); Pueblo of Laguna, 60 Fed, Cl, at 135-37 (“Contrary to defendant’s impoitunings, 
this court plainly has the authority to issue such orders” to require preservation of relevant 
evidenee); Mescal v. Umled States, 161 F.R.D. 450, 454-55 (D.N.M. 1997) (sanctioning federal 
attorney sua sponte for factual misrepresentations); Oglala Sioux Tribe of ihe Pine Ridge Indian 
Reservation v. United Slates, 21 Cl.Ct. 176, 192 (1990) (“Such an assertion [by the United 
States], we find, is shocking, insofar as it is a gross misstatement of the law.”); Assiniboine i£ 
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Sioux 7>ibes of fort fcck Rosftvaiion v. United Slates, 16 Cl. Cu 1 58, 164-65 (1989) (imposing 
sanction for federal ftotual inisrcpresenlation). 

Among these cases, three notable e>»mples warrant further discussion here. First, at least 
six times over lire last 32 years, the Supreme Court and federal appellate courts have rejected 
Exocutivo Branch arguments that there is essentially no enforceable federal -tribal fiduciary 
relationship because the United States is not subject to any duty tliat is not expressly spelled out 
in statutes or regulations. Jee, e.g., .licarilla VII, 131 S.Ct. at 2325 C'We have looked to 
common-law principles to inform our interpretation of statutes and to determine the scope of 
liability that Congress lias imposed.”); iVhice Mouniain Apache, 337 U.S. at 476-77 (afllrtning 
trust duty even though there was not a word in the only relevant law that suggested such a 
mandate); Cobel! v. Norton, 392 F.2d 461, 472 (D,C, Cir, 2004) (under White Mouniatn Apache, 
“once a statutory obligation is identified, the court may look to common law trust principles to 
particularize that obligation”); Cobeli v. Norton, 240 F.3d lOSl, 1 100-Q! (D.C. Cir. 2001) (per 
Mitchell II, “It]he general 'contours’ of the government’s obligations may be defined by statute, 
but the interstices must be filled in through reference to general trust law"); Duncan v. United 
States, 667 1-J2d 36, 42-43 (Ct. Cl. 1981) (rejecting that “a federal trust must spell out 
specirically all the trust duties of the Govemment”); Navajo Tribe v. United States, 624 P.2d 
981, 988 (Cl Cl. 1980) C’Nor is the court required to find all the fiduciary obligations it may 
enforce within the express terms of an authorizing statute . . . .”). 

Notwithstanding these decisions, including just last year by the Supreme Court, the 
Executive Biancli iias reasserted this argument on remand from the Supreme Court. The 
conclusion of the resulting most recent rejection of this repeated argument warrants restatement: 

[The United States] would have this court blithely accept what so many 
courts have rejected — that ibr the breach of a fiduciary duty to be actionable in 
this court, that duly must be spelled out, in no uncertain terms, in a statute or 
regulation. But to conclude this, this court would have to perform a logic-defying 
feat of legal gymnastics. 

That routine would commence with a full jurisprudential gainer — a 
twisting, backwards maneuver that would allow the court to ignore oases like 
WkilB Mountain Apache and Mitchell II that have relied upon the common law to 
map the scope of enforceable fiduciary duties established by statutes and 
regulations. The court would then need to vault over Cheyenne-Arapaho and a 
soaring pyramid of other precedents, all of which have found defendant’s 
argument wanting. Next, the court would be called upon to handspring to the 
conclusion that Congress’ repeated legislative efforts to ensure the safe 
investment of tribal funds were mostly for naught — because, if dcfcndatrt is 
correct, the provisions enacted were generally not perspicuous enough to create 
enforceable duties and, even where specific enough to do so, left interstices in 
which defendant could range freely. Indeed, while egging the court on, defendant 
never quite comes to grip witit the fact that if the goverument’s fiduciary duties 
are limited to the plain dictates of the statutes themselves, such duties are not 
really "fidueiary" duties at all. See Varity Corp. v. ffowe, 3 1 6 U.S. 489, 504 . . . 
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(1996) the fiduciary duty applied to nothing more than activities already 
controil(xi by other specific legal duties, it would serve no purpose”). Taken to its 
logical dismount, ded:ndant’s view of the controlling statutes would not only 
defeat the twin claims at issue, hut virtually all the investment ciaims found in the 
tribal tnist cases, few of which invoke iiacc verba specific language in a statute or 
regulation. Were tlie court convinced even to attempt this tumbling run, it almost 
certainly would end up flat on its back and thereby garner from the three judges 
reviewing its efforts a combined score of “zera”^ — not coincidentally, precisely 
the number of decisions that have adopted defendant’s position. 

This court will not be the first to Wonder down this path. 

Jicmilla V!I1, 100 Ted. Cl. at 738. Notwithstanding that decision and the “phalanx of. .. 
precedent” on whicli it is based, id., the Executive Branch still disputes this point, and it con be 
expected to continue to press its position following a trial ruling expected later this year in the 
first pliase of tlic case. Ses, «.g., U.S.’s Mem. of Contentions of Fact & Cone, of Law (Plmsc 1 
Trial) (“Pre-Trial Brief’}, JicariilaApacht Nation v. Untied Stales, No. 02-025 (Fed. Cl. Oct. 28, 
201 1), ECF No. 330, at 3; U.S.’s Post-Trial Brief, JicariUa Apache Nalion v. United States, No. 
02-025 (Fed. Cl. Jan. 23, 2012), BCF No. 380. at 55 n.l. Similar issues apply to the Executive 
Branch assertion that its management of Indian trust assets should be subject to an orbilroiy and 
capricious administrative standard of review, rather than a strict fiduciary standard of cane, 
contrary to fifteen prior decisions by die Supreme Court and lower federal courts. See. e.g., 
JicariUa VIH, 100 Fed, Cl. at 739 (quoting, citing, and discussing prior decisions); JicariUa 
Apache Nation v. United States t^UicartUa Ur'), 88 Fed. Cl. 1. 20 & n.28 (2009) (same, noting, 
“it is often observed that the duly of care owed by the United Stales ’is not mere reasonableness, 
but die liigliest fiduciary standards’”) (citation omitted), mandamus denied on other gpomd sub. 
rtem. In re United States, No. 09-908 (Fed. Cir. Aug. 3, 2011), ECF No. 318; see especially 
Seminole 1Vc/(dh v. United Stales, 316 LI.S. 286, 297 (1942) (The Government’s conduct in 
dealings with Indians “should therefore be Judged by the most exacting fiduciary standards."). 

Next, notwithstanding a heightened duty of candor because of the “special crodenco” that 
the Supreme Court gives to the Solicitor General, see Nirabayashi v. United States, 828 F.2d 
591, 602 & n.lO (9th Cir. 1987) (discussing Korematsu misrepresentation), the Department of 
Justice has not been cither candid with the Supreme Court or consistent with prior Department of 
the Interior policy in cither of two recent Supreme Court Indian trust responsibility cases tliat it 
won. In United Slates v. Navajo Nation, 537 U.S. 488 (2003), the Supreme Court ruled that 
neither the Indian Mineral Leasing Act (“IMLA”) nor its r^ulations establislied enfbrceable 
fiduciary duties that precluded the Secretary of the Interior from secretly colluding with a mining 
company to force extended unsupervised tribal tease negotiations under severe economic 
pressure, not disclosing support for a higher royally, and then approving the resulting lease 
without assessing the merits of tlie royalty. See id. at 497-500, 506-08, 512. In this, the Supreme 
Court emphasized a purported distinction under the IMLA and its regulations between oil and 
gas and coal leasing, id. at 495-96, that the IMLA aiias to enhance tribal self-determination by 
giving Tribes the lead role in negotiating mining leases, id, at 508, and that it was not until later 
that a regulation first required consideration of Indians’ best interests in administrative decisions. 
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hi. al 508 n.l2, llowuvcr, (he Eneculive Branch did not admit there that during the relevant 
period the governing regulations provided the following: 

Mo oil and gas lease shall be approved unless it has first been oSbred at an 
advertised sale in accordance with [25 C.F.R.] § 21 1.3. Leases for minerals other 
than oil and gas shall be advertised for bids as prescribed In § 211.3 unless the 
Commissioner [of Indian Affairs] grants to the Indian owners mitten permission 
to n^otiate for a lease. Megotiated leases, accompanied by proper bond and other 
supporting papers, shall be filed with the Superintendent of the appropriate Indian 
Agency within 30 days after such permission shall have been granted by the 
Commissioner to negotiate the lease. The appropriate Area Director is authorized 
in proper cases to grant a reasonable extension of tills period prior to its 
expiration. Thu right is ruserved to the Socrctaiy of the Interior to direct that 
negotiated leases be rejected and that they be advertised for bids. 

25 C.F.R. §211.2 0 958-1996]. The governing regulations thus only treated coal leasing 
diflereiitly by allowing limited negotiations subject to strict federal oversight and supervening 
control, which the Executive Branch foiled to provide. Moreover, the Executive Branch did not 
acknowledge before the Supreme Court that the subsequent regulation requiring consideration of 
Indians’ best interests in all federal actions under Uie IMLA, 25 C.F.R. §2113, merely “sett]e[d] 
the issue of whether (he Sccrciaiy is limited to technical functions or considerations],]” to be 
‘Consistent with the United States' trust responsibility as defined by statute].]” 35 Fed. Reg. 
58734, 58735 (Nov. 21, 1991} (proposed rule). The Executive Branch also failed to 
acknowledge that in the lower court it had expressly conceded that the IMLA required it to “take 
the Indians’ best interest into account when making any decision involving [mineral] leases on 
tribal lands," Kenai Oil and Gas, Inc. v. Dep't of Ihi: Interior, 671 F.2d 383, 387 (ICth Cir. 
1982), and that the later regulation merely codincd the preexisting statutory requirement, acre 61 
Fed. Reg. 35.634, 35640 (July 8, 1996) (final rule). 

More recently, in Jicarilh VI!, (he Supreme Court ruled lhat the fiduciary exception to 
tlie attorney-client privilege does not apply to the federal-tribal trust relationship. Including for 
tribal trust fund management. In addition to misrepresenting that no common-law fiduciaty 
duties apply at all, as discussed above, the Executive Branch argued there that the United States 
does not represent Iribal interesls and does not have duties of loyalty or disclosure in managing 
Indian trust assets, that the performance of federal trust administration Is essentially a gratuity 
not paid for by tribes, and that disclosure there would cause ethics problems and chill critical 
legal advice. See generally Er. for tlie United States, United States v. Jicariila Apache Nation, 
Mo. 10-382, at 13-16, 28, 31-41 W.S. Feb. 22, 2011). However, the Excctitive Branch failed to 
acknowledge any of the foundational history and principles discussed above. It also failed to 
disclose that all Executive Branch employees have a duty of “loyalty to the Constitution, laws 
and ethical principles” as a “[b]asic obligatinn of public service],]” 5 C.F.R. § 2635. 101(a), that 
Department of the Interior employees must "[cjomply with any lawful regulations, orders, or 
polimes],]” and that failure to comply with such policies warrants disciplinary action including 
removal, 43 C.F.R. § 2G.302. In particular, the Department of die Interior Manual (“’DM") 
prescribes such mandatory policies, 0 1 1 DM 1 .2, and requires that employees “discharge . . . (he 
Secretary’s Indian trust responsibility with a hlgli degree of skill, care, and loyalty],]” 



40 


‘'[c]ornmimicate with beneficial owners regarding the management and administration of Indian 
trust assets[,]” and “[ajssure tliat any management of Indian trust aissets . . . promotes lltc interest 
of llic beneficial owner[s.]” 303 DM 2.7, 2.7B, 2.7L, Moreover, the DM defines “Indian 
Fiduciary Trust Records” as including all documents that are used in tlie manogenicnt of Indian 
trust assets. 303 DM 6, app. (decision trees); cf. 303 DM 2.71 (recordkeeping duty); Dept, of the 
Interior, Comprehensive Trust Mgmt. Plan 1 n.l (March 28, 2003) (defining “fiduciary trust” as 
concerning trust asset management, as distinguished Irom the “general trust’' regarding 
appropriated program flmds). Furthermore, the Secretarial Order that provided the basis fbr 303 
DM 2 (i.e., its regulatory history) recognized tJiat understanding the DcparLincnt's none.shaustivc 
trust responsibilities includes looking to guidance in legal advice by the Solicitor’s Office. Sec. 
Order No. 3215 §2 (April 28, 2000). Thus, required communication with Indian beneficiaries 
about trust asset management necessarily includes disclosing supporting legal advice. 

In addition, the Executive Brandi failed to acknowledge before llie Supreme Court that 
its claims of potential harm from disclosure had “a somewhat hollow ring" because it had 
“simply complied” with several similar prior disclosure orders over nine years. Sise JiairUla V, 
91 Fed, Cl. at 494 & n.8; Jicarilla JIJ, 88 Fed. Cl at 1 1. Indeed, the Executive Branch previously 
had disclosed almost Iialf llie disputed documents — ^sotne even in prior litigation several decades 
ago — all without any identifiable ill efftets. Finally, the Executive Branch failed to disclose that 
the attorney-client privil^e “applies only where necessary to acliicvc its purposc[,]” Fixher v. 
United Slates, 42S U.S. 391, 403 (1976), which “serves ‘broader public interests in the 
observance of law and administiatioii of justice,”’ Maha^vk Indtiniries v. Carpenter, 13Q S.Q. 
399, 606 (2009) (quoting Upjahn Co. v. United Slates, 449 D.S. 383, 389 (1981)), and that 
disclosure there — like allowing tribal damage claims — would "deter federal officials from 
violating their trust duties,” Mitchell 11, 463 U.S. at 227. For lurtlier infannation ou these issues, 
see the attached PowerPoint Ethics Presentation. 

In sum, it appears tliat tlic Executive Branch response to prior Congrcssioimi oversight 
and rejection of its trust repudiation legislation proposal lias been to continue to proclaim fealty 
to the trust responsibility as a tootlilcss moral platitude while seeking to avoid full responsibility 
before Ihe Supreme Court. Compare U.S. Dept, of the interior. Fiscal 'fear 2012 Interior Budget 
in Brief DH-66 (Feb. 14, 2011) (quoting Seereiaiy of the Interior “Indian Counlry deserves 
responsive and responsible business practices from Interior that will . . , comply with the 
obligations of a trustee.”); Remarks by Assistant Attorney General Ignacia Moreno on 2011 
Priorities for ENRD, U.S. Dept, of Justice (Jan. 13, 201 1) (“I could not be more committed to 
fulfilling the Division’s core mission[,]” including “{ejareful and respectful nianagemeiit of die 
United States’ trust obligations to Native Americans") with supra discussion; Oversight Hearing 
on Indian Trust Fund Litigation Before U.S. Senate Committee on Indian Affairs, S. Hrg. 110-71 
(2007); Misplaced Trusg supra, at 2-S, 8-28 (discussing prior reports and oversight hearing.s and 
BlA’s failure to comply with congressional directives); Remarks by the President at the While 
House Tribal Nations Conference (Dec. 16, 2010) (“What matters far more than words ... are 
actions to match those words. . . .That’s the standard I cxpoct my administration to be licid to.”). 

This Executive Branch approach impermissibly ignores foundafional American history 
and commitments, as well as Congress’ express constitutional authority and repeated directives. 
It also materially undermines federal-tribal govemment-to^overnmenl relationships, as well a.s 
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federal and tribal positions that sliould be aligned in transactions and litigation with tliird parties. 
See. e.g., Daniel t.S.J. Rey-Dear and Timothy H. McLaughlin, Unitod States v. Jioarilta Apache 
Nation; The Execulive Branch V Laiext EJfurt la Repudiate Federal Trwit Lhttie.i to Jndianis. The 
Federal Lawyer, March/April 201 1, at 48, 54 & n.8 (discussing proposed Indian Trust Counsel 
Authority and successful split-briefing practice in lire IP70s). Tliiis, Iftlio Executive Branch 
does not take die federal trust responsibility’ seriously, why should anyone else? 

Congress Should Help Ehcccutivc Oflicials Respect the Trust Kesponsihtlify 

The fhet tlmt some Indian trust litigation remains pending cannot preclude incaningrul 
congressional oversight here. See, e.g., H.R. Rep. No. 110-187, at 80 (2007); S. Hrg. 110-71 
(2007); H. R. ConF. Rep. 108-330, at 117 (2003). Also, the current pending Secretarial 
Commission on Indian Trust Administration and Reform may have substantial suggestions that 
address these mailers, just like the American Indian Policy Review Commission, which 
submitted its Final Report to Congress exactly 35 years ago today. Accordingly, while others 
more qualified and experienced have offered and will offer more, and tribes themselves must be 
directly consulted, I ofTersome preliminary suggestions for Congressional action: 

1. Direct the Executive Branch to complete prompt and fair scltlcmcnt of pending tribal 
trust claims and stop making unfounded arguments in litigation to repudiate or undermine 
the Inist responsibility as established by history and confirmed by Congress; 

2. Make clear that federal management of Indian trust assets is subject to strict “fiduciaiy 
trust” duties consistent with historical commitments and governing legislation, not 
merely arbitrary and capricious review; 

3. Reiterate that support for tribal governmental self-determination is consistent with and 
does not undermine enforceable federal trust responsibilities to tribes; and 

4. Require the Executive Bmncii to rcinslitutc the practice of splil-bricfing, so that the 
Department of the Interior at least can continue to respect acknowledged federal trust 
duties to Indian tribes. 


Conclusion 

1 do not suggest that the Executive Branch should merely accede to Indian demands in 
trust administration or litigation. Indeed, one problem is the Department nf Justice assertion that 
tlie United States may act as mere broker rather than exercise the duly of independent judgment 
required by governing statutes, regulations, case law, and Department of tlie Interior policies. 
Instead, I ask that Congress help ensure that the Executive Branch brings the same honor to 
fulfilling and defending its trust responsibility that it had when this commitment was first made 
so many years ago as the foundation of the government- lo-govcrnmenl relationship. As stated 
by Peterson Zah, first elected President of the Navajo Nation and a member the current 
Secretarial Commission on Indian Trust Administration and Reform, “We need protection from 
our protectors.” Thank you again for the opportunity to provide this testimony. 1 would be 
happy to answer any questions that the Committoo may have regarding those important issues. 

*'Lilnci in United Sietcf v. Jicricil In Apnclic Katioi, putvr in/ Dan Itrir-Ccar has been retained in the 
CTnmhftee. files'* 


The Chairman. Thank you very much, Mr. Rey-Bear. 

To the panel, as you know, fixing the Carcieri decision is one of 
my top priorities. My question to this panel is, what is your view 
on how the Carcieri fix will strengthen the Federal Government’s 
trust relationship with Tribes? Ms. McCoy? 

Ms. McCoy. Thank you, Mr. Chairman. I think it is important 
that Congress proceed to address the situation in the wake of the 
decision that has put the matter back to Congress. And I think it 
is important that, again, it goes back to the history and what can 
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be done, I think, to treat all Tribes equally and fairly with their 
most important resource, the land. 

So, we urge again, you know, that the work that needs to done 
to accomplish that continue to be done in consultation with Tribes 
on that. 

The Chairman. Thank you very much. Mr. Fletcher? 

Mr. Fletcher. Thank you for that question, Mr. Chairman. The 
Carcieri case is near and dear to my heart. I am a member of a 
Michigan Tribe, one of six that had been administratively termi- 
nated. We are all treaty Tribes and the Department of the Interior 
in the 1870s chose not to return our phone calls anymore, for about 
100 years. As a result, Carcieri potentially has applicability to 
some of the Michigan Tribes. 

I think that a Carcieri fix, especially a simple one, simply revers- 
ing the Supreme Court’s decision, would accomplish a very impor- 
tant task which is for Congress to demonstrate to the United 
States Supreme Court how serious they are in their trust relation- 
ship. 

Carcieri is a direct rejection of the Department of Interior’s seven 
decade long interpretation of Section 5 of the Indian Reorganiza- 
tion Act. Seven decades of consistent regulatory interpretation of 
the statute. And the Supreme Court said that it is fundamentally 
irrelevant to our decision. 

And I think for Congress to fix Carcieri would be a statement, 
not only on the question of Carcieri, but from Congress directly to 
the Supreme Court saying we are very serious about the trust re- 
sponsibility and we are very serious about reducing the Supreme 
Court’s interference in the trust responsibility. Thank you. 

The Chairman. Thank you very much. Mr. Rey-Bear? 

Mr. Rey-Bear. I completely agree with the comments that have 
been made already. I would only add that the importance of enact- 
ing Carcieri fix legislation, I think, is well illustrated by the fact 
that it will significantly help enhance prospects for Tribal self-de- 
termination and economic development and it will cost taxpayers 
nothing. 

The Chairman. Thank you. I agree with you that fixing Carcieri 
is vital. It is vital to ensuring a strong trust relationship. I want 
to announce that a report on this 676, the Carcieri Fix legislation, 
is being filed today and will contain a great deal of information 
based on the record built by this Committee on the need for this 
legislation to pass this Congress. We will be working diligently on 
that. 

Let me now ask other members for their questions and I may be 
back with further questions. Vice Chairman Barrasso? 

Senator Barrasso. Thank you, Mr. Chairman. And like you, I 
have a question for the panel. 

Recently, the Government moved to settle trust mismanagement 
disputes with 41 Tribes, I think totaling over $1 billion. Will this 
large settlement address many of the outstanding mismanagement 
claims by Tribes against the Government or are there still many 
pending claims that need to be resolved beyond this? 

Ms. McCoy. Mr. Vice Chairman, I appreciate the question. The 
landscape of the cases, I think, is such at this time. At one point, 
there were over 100 pending cases and the previous Administration 
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settled three of those. And from 2010 to 2011, this Administration 
settled another three. And then, most recently, another 42 were an- 
nounced. So, I think that cuts the number in half of the pending 
cases. 

Back in 1996, Arthur Andersen contract reports on the effort to 
reconcile the Tribal Trust Funds were distributed to 311 Tribal ac- 
count holders. So, that seems to put the number of Tribes that 
chose to bring claims to about one-third of the Tribal account hold- 
er population. 

Senator Barrasso. The 100 of the 300, one-third. 

Ms. McCoy. That is correct. 

Senator Barrasso. Well, some of the, if anyone wants to jump 
in on that, or another question. Mr. Rey-Bear, did you have some- 
thing you wanted to add to that? 

Mr. Rey-Bear. Yes. 

Senator Barrasso. Go ahead. 

Mr. Rey-Bear. As I believe may have been noted earlier, there 
are about 100 Tribes that filed breach of trust claims. Forty or so 
have been settled. 

Senator Barrasso. Yes. 

Mr. Rey-Bear. So, there are quite a number that are pending. 
In particular, the Nordhaus Law Firm where I work represents the 
Navajo Nation which has the largest claims of any Tribe. We also 
represent the Pueblo Laguna, which has substantial claims in large 
part because of what was at one time the world’s largest open pit 
uranium mine. Ms. Atcitty will be testifying on behalf of the 
Jicarilla Apache Nation. Their case is also pending. In particular, 
the Jicarilla Apache case had a trial last November for which clos- 
ing argument is scheduled in two weeks. A decision in that case is 
expected this year. 

Senator Barrasso. So, half of them are settled, essentially. Are 
the other half that are left over much more complicated or simpler? 
Or how do you weigh this so we get a better understanding of what 
is still out there? 

Mr. Rey-Bear. I would say both are still pending, both types of 
claims are still pending. 

Senator Barrasso. You know, some of these mismanagement 
lawsuits are based on the claim that the Government has sold Trib- 
al resources for below fair market value in violation of really what 
would be a trust responsibility. You know, sold too low. 

Is this a problem that is still occurring today even as we go on, 
or is the Government taking the proper precautions now to make 
sure that it is no longer happening, so we do not face additional 
problems and suits? Anyone have a thought? 

Mr. Rey-Bear. I hesitate to make a categorical statement, but 
the situation has certainly improved in large part because of the 
increased capacity of Indian Tribes to essentially police what the 
United States does. 

Senator Barrasso. Okay. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Barrasso. Senator Udall? 

Senator Udall. Thank you. Chairman Akaka. And this question, 
couple of questions, are just for the first panel here in general. 

Many of you mentioned the recent Jicarilla Supreme Court deci- 
sion in your testimony and I would like to open up a little more 
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discussion on that. What do you believe the current and future im- 
pact of the Jicarilla decision will be? Does the Jicarilla decision 
erode Tribal rights and/or Federal trust responsibility to Tribes? 
And do you believe the Jicarilla decision needs a legislative fix and 
what would that legislative fix look like? 

Mr. Fletcher. I will speak generally about the Jicarilla deci- 
sion. I follow the Supreme Court’s pronouncements on Indian law 
pretty carefully. 

Jicarilla is a case of relatively limited precedential value. But its 
statements about the trust responsibility are incredibly broad and, 
for the first time since, well, perhaps for 20 or 30 or many more 
years than that, the Supreme Court has begun to cite to a case 
called Lone Wolf versus Hitchcock, which is the classic case of es- 
tablishing or recognizing a form of guardian-ward relationship be- 
tween the Federal Government and Indian Tribes. 

Now, a ward suing a guardian really has no authority, has no 
right to force any kind of activity or certainly to win money dam- 
ages for a breach of a guardianship whereas the trust beneficiary 
does. Now, if the Supreme Court is starting to rethink the trust re- 
lationship as more of a guardian-ward relationship and to limit it, 
Jicarilla is really a bell weather for future trust cases and it gives 
you a sense of where the Court is heading in that direction. And 
for Tribal interests, it is not very good. 

Senator Udall. Do the other two panelists, do you have any 
thoughts on that? 

Ms. McCoy. I think part of this stems from the, it is such a 
unique relationship. We have a sovereign, the United States, serv- 
ing as a trustee for another sovereign, the Indian Tribes. And there 
really is no comparable. So, it puts a seemingly ordinary relation- 
ship in these extraordinary situations. 

I think that the history is important. I mean again, I will go back 
to, if the Indian Claims Commission in three decades, when Tribes 
were allowed an opportunity to present their claims and that re- 
sulted in awards of $1.2 billion and we are seeing the settlements 
now also over $1 billion to Tribes that have brought their claims, 
something about that says something that these matters can be ad- 
dressed. 

As far as the future and the Supreme Court’s rule on that, this 
Supreme Court does not need the United States Government to 
guide its views on Indian rights. But, that tends to happen. 

Mr. Rey-Bear. The short answer is, it depends. There are prac- 
tical implications. Part of my own practice, apart from litigating 
breach of trust claims, is handling trust acquisitions for Tribes. For 
a dozen years, when I would do this, in the process of handling 
these matters we would have to address title issues raised by pre- 
liminary title opinions. And, as a matter of course, the Department 
of Interior and the Bureau of Indian Affairs would provide those 
so that I, as the attorney for the Tribe, would know what title 
issues needed to be resolved to complete a transaction. 

Ever since the decision by the Federal Circuit in this case, the 
United States has stopped providing those preliminary title opin- 
ions because, as they stated it, they are attorney-client privileged 
communication that I am not allowed to see. So, that is just one 
practical working relationship sort of impact. 
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Since the remand, the United States has used the decision to 
specifically argue that that decision essentially overturned decades 
of substantial case law, including case law that specifically recog- 
nizes Congressional legislation. For example, the Indian Trust Re- 
form Act specifically holds and recognizes that the United States 
must maximize revenue from Indian Trust Funds. The United 
States has argued in cases that, notwithstanding that express Con- 
gressional statute, it has no such duty because of the Jicarilla deci- 
sion by the Supreme Court. 

So, there can be substantial impact. However, it depends on how 
the Executive Branch acts going forward. If they reform, so to 
speak, then there should not be an impact. 

In essence, to quote Peterson Zah as stated in my written testi- 
mony, we need protection from our protector. And when the Execu- 
tive Branch does not protect the interest of Tribes, we go to the Su- 
preme Court. And now that the Supreme Court has said that it is 
not willing to protect the Tribes, the Tribes understandably come 
back to Congress. 

Senator Udall. Yes, and I think that it is fair to say that there 
was a period in history where the Supreme Court was really a 
champion in terms of Native rights and now it has turned the 
other way and, in may cases, I think, the pleas fall on deaf ears. 

So, thank you for those answers. Thank you. Chairman Akaka. 

The Chairman. Thank you very much. Senator Udall. 

I do have a question for each of you. Ms. McCoy, the Native 
American Rights Fund has been instrumental in working with the 
Tribes over the years in litigation and protecting the scope of the 
trust responsibility. What do you think we in Congress can do to 
ensure the trust responsibility is as strong as it needs to be 
throughout the Federal Government? 

Ms. McCoy. Mr. Chairman, again I will emphasize that it really, 
while NARF works with Tribes, we do not speak for them. And I 
urge, I urge the Committee and Congress to seek these answers 
from the Tribes themselves. That is the only way to really imple- 
ment the government-to-government relationship. I am happy to fa- 
cilitate that but I think the answer best comes from the Tribes. 

And I appreciate Mr. Rey-Bear’s reference, too, to the new Secre- 
tarial Commission on Indian Trust Administration and Reform. 
The Native American Rights Fund, on behalf of its clients, looks 
forward to working with that Commission which is charged with 
advising the Secretary of the Interior but which can also, of course, 
the work of the Commission can be shared with Congress and that 
would be specifically on the nuts and bolts trust issues that I had 
talked about, the trust accounts, the trust funds, the trust assets. 

Getting into other areas of the trust, education, health, and 
many other areas. Tribal courts and things like that, I think there 
are processes in place for that. And it is an ongoing relationship 
and as Tribal nations evolve, so must this Nation to step up and 
deal with that. 

It is a difficult task but it can be done. So, we appreciate oppor- 
tunities like this hearing, and the Tribe leaders that are going to 
speak on the next panel, to really direct the work of this Com- 
mittee. 
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The Chairman. Thank you. Thank you. Mr. Fletcher, I know you 
host a blog that provides information on ongoing litigation and 
legal issues to Indian Country . My question to you is, how would 
you characterize the state of the trust relationship today based on 
your analysis and what improvements could be made to strengthen 
the trust relationship? 

Mr. Fletcher. Thank you for the question. Yes, we have been 
watching what has been going on in Indian Affairs for the last sev- 
eral years. The blog started in September 2007. 

The first thing I would have to say, and it sounds like I may 
sound like what I am going to say is facetious, but I am very seri- 
ous. I do not envy the Federal Government in its obligations to- 
ward Indian Tribes and Indian Nations and its trust responsibility. 
It is rote with inherent conflicts of interest. You could say they are 
both vertical and horizontal in that the Federal Government, espe- 
cially the Executive Branch, must deal with conflicts between 
Tribes, within Tribes. These are conflicts that are not necessarily 
areas in which the Federal Government has a dog in those fights. 
But, in some cases, the Federal Government’s actions historically 
have created these fights. 

The other conflicts, of course, are within the Federal Government 
itself, most obviously within the Department of Interior where you 
have, perhaps, I do not know, the Environmental Protection Agency 
has a view in protecting the environment and the Bureau of Indian 
Affairs in relation to its trust responsibility to Indian Tribes that 
may conflict with the EPA on something. 

And we see that almost every week. Another case, another con- 
flict arising, maybe in the news or maybe in a new decision that 
has come out. And what we are seeing, I think, are these conflicts 
are becoming, maybe, they are becoming much more serious, I 
think in part because Congress and the Executive Branch are tak- 
ing their trust responsibilities seriously in most instances. 

What you are seeing, however, is a clampdown, certainly, on any 
kind of claims by Indian Tribes for money damages. Absolutely, a 
clampdown. And what Mr. Rey-Bear is talking about in terms of 
the actions of the Department of Interior and other Federal agen- 
cies in some of these cases has been going on a long time. Judge 
Lamberth in the early years, really the first 10 years of the Cobell 
litigation, repeatedly raised these issues of sort of, you know, dirty 
pool in litigation between Tribes and individual Indians and the 
United States. 

I think a couple of things that we are seeing, that we are going 
to see in the future that are very, very serious involve the natural 
resource extraction and environmental protection. There are a lot 
of Tribes around the United States that have been sitting on nat- 
ural resources for a long time. Sometimes, those resources have 
been stolen out from underneath them and they are only now be- 
ginning to take control over those resources and begin to actually 
profit from them in a way that they normally should. And, at the 
same time, some of those resources are direct contributors to cli- 
mate change and global warming as the best science would tell us. 

And so, and I have to do a call-out to my colleague Professor 
Singel again, who gave a talk recently at Montana Law School 
where she talked specifically about this new phenomenon, maybe 
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it has been around for a while, but a newly important phenomenon 
called fracking. We do not know what the impacts of fracking are. 
A lot of it is going on in Indian Country. It is incredibly lucrative. 
But there have been reports that fracking has polluted drinking 
water extensively and perhaps even caused earthquakes here in 
D.C., although who knows. 

And so you see this kind of conflict. There are going to be inter- 
Tribal conflicts and there are also going to be interagency conflicts. 
I would just conclude with I do not envy the Federal Government 
in this way because these are very complex and difficult issues. 

I know that Congress, in assessing priorities, can do a great deal 
of important work in this area. And I think probably perhaps, and 
I mentioned this before, perhaps its greatest impact may be to re- 
consider some of the cases that the Supreme Court has decided re- 
cently in terms of the trust responsibility and to just remind the 
Supreme Court that Congress and the Executive Branch, and par- 
ticularly Congress, are really the primary interpreters of the Fed- 
eral Indian law and policy and they are the policymakers in this 
question, not the judiciary. Thank you. 

The Chairman. Thank you very much, Mr. Fletcher. Let me 
make this my final question to Mr. Rey-Bear. What would you con- 
sider the lessons learned from the Jicarilla case and what actions 
would you like to see from Congress or the Administration fol- 
lowing the Jicarilla decision? 

Mr. Rey-Bear. The cynical answer, unfortunately, is that when 
called to task for violations of fiduciary duties, the Executive 
Branch cannot be trusted to act honorably in its own defense. Its 
own departmental manual specifically requires informing Tribes 
and communicating with Tribes regarding the administration of 
their trust assets. And a Secretarial Order specifically recognizes 
that the administration of trust assets necessarily includes solici- 
tor’s opinions. 

Notwithstanding the established policy of the Department of In- 
terior which is mandatory and failure to comply with can result in 
termination, the Department of Interior, through the Department 
of Justice, argued that it had no such duty to the Supreme Court. 
So, that is one effect of the decision. 

As I noted already, it undermines working relationships with 
Tribes and the Federal Government when they should be aligned, 
for example, with the trust acquisition process that I noted already 
but also in disputes with third parties. Essentially, if the Federal 
Government does not take its trust responsibility seriously, why 
should anybody else? 

In terms of what Congress can do, I agree with the statement 
made already by Professor Fletcher that now is the time for Con- 
gress to reassert that, under the Constitution, it is Congress which 
is the primary repository for setting policy regarding Indian Tribes. 
The Indian Commerce Clause is in Article I, not in Article III. And 
so, that should be clear and the Supreme Court should respect 
Congress’ authority, just as the Executive Branch should. 

The Chairman. Thank you, Mr. Rey-Bear. 

Are there any further questions? 

Senator Udall. Mr. Rey-Bear, if I could just ask one. Did you not 
mention the practice of split briefing in your testimony and how 
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that was successful in the 1970s? Could you expand on that for the 
Committee and describe how this was successful and why the proc- 
ess was stopped and then what the current benefit of split briefing 
would be for the Tribes? 

Mr. Rey-Bear. The practice was instituted in the 1970s essen- 
tially as a stopgap measure, sort of an administrative way to imple- 
ment a policy recommended by President Nixon in his Special Mes- 
sage to Congress in 1970 which called for establishment of what 
was to be called an Indian Trust Counsel Authority. The idea being 
that, recognizing that the United States sometimes has conflicts, 
there should be a specific representation of Tribes by the Federal 
Government which adheres to the trust responsibility, even if there 
are conflicts. 

So, what happened was that there was essentially an agreement 
between the Department of Interior and the Department of Justice, 
at the behest of the White House, providing that where there was 
a conflict between agencies, for example the Bureau of Indian Af- 
fairs representing Tribes and another agency, I cannot recall the 
specifics but an example current day might be the National Labor 
Relations Board. Where this is a difference of opinion, the Depart- 
ment of Interior would file a brief sort of respecting the trust re- 
sponsibility for Indian Tribes and the other agency, through the 
Department of Justice, would file their brief stating the opposite 
position. And in the six cases where this was done, every single 
time the Tribal position prevailed. 

The practice was stopped at the behest or direction of Attorney 
General Bell in 1979. I do not know what the specific reasons were, 
but I think it is notable that the policy behind it regarding the In- 
dian Trust Counsel Authority was not enacted by Congress in large 
part because the Executive Branch represented that it was not nec- 
essaiy because the Executive Branch knew what its trust respon- 
sibilities were and it would respect them in litigation. 

So, the benefits for the current day are in situations like San 
Erancisco Peaks and the NLRB situation. 

Senator Udall. Mr. Eletcher, you look like you might have a 
comment on that, or not. 

Mr. Eletcher. I do not know the specifics. I had not heard about 
the split briefing. I think it is a great idea. I do also recognize that 
I think Tribes are in a much better position to state their own posi- 
tions on the trust responsibility in the Supreme Court and in Eed- 
eral courts as amice and as interveners as well. That is probably, 
possibly a big change as well. But I am in total agreement with Mr. 
Rey-Bear. 

Senator Udall. Thank you. I do not have any additional ques- 
tions for this panel. 

The Chairman. Well, thank you very much, first panel. Thank 
you for your answers and you have been helpful. We may have fur- 
ther questions for you that we will place in the record and there 
also may be some from some other members of the Committee. 

So, thank you very much for being here. 

I would like to invite the second panel to the witness table. 

The Honorable Ray Halbritter, Nation Representative of the 
Oneida Indian Nation from Verona, New York, the Honorable 
Eawn Sharp, President of the Quinault Indian Nation in Taholah, 
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Washington, the Honorable Brooklyn Baptiste, Vice Chairman of 
the Nez Perce Tribe in Lapwai, Idaho, and Ms. Shenan Atcitty, 
Legal Counsel here on behalf of President Pesata of the Jicarilla 
Apache Nation in Dulce, New Mexico. Unfortunately, the Presi- 
dent, as was mentioned earlier, was unable to be here with us 
today. 

So, welcome, Mr. Halbritter, please proceed with your testimony. 

STATEMENT OF RAY HALBRITTER, NATION REPRESENTATIVE, 
ONEIDA INDIAN NATION 

Mr. Halbritter. I commend this Committee for holding this 
hearing as the topic is both complex and fundamental to the 
unique relationship of our governments. The consequences of a 
half-hearted and flawed implementation of the trust responsibility 
are many. But the resulting impact on Tribal sovereignty is a cen- 
tral concern to Tribal governments across the United States. 

Although this Congress and the current and some past Adminis- 
trations have been generally supportive of Tribal sovereignty and 
have aspired to honor the trust relationship. States and local gov- 
ernments often contradict and resist the uniquely Federal relation- 
ship, instead often exploiting opportunities affirmatively to under- 
mine it. 

In the case of the Oneida Nation, our trust relationship begins 
with our being the United States’ first ally in the Revolutionary 
War. The United States’ obligations derive from the Treaty of 
Canandaigua, which was signed in 1794 by our friend. President 
George Washington. The United States continues to recognize our 
Treaty of Canandaigua, among the oldest of still valid treaties. 

It says two things that are mostly relevant for today’s hearing. 
First, the Treaty states that the United States acknowledges the 
lands of the Oneida, called our reservation, to be our property, and 
the United States will never claim our lands, nor disturb us in the 
free use and enjoyment of our lands. 

We agreed also to the following key provision from the Treaty. 
Less the firm peace and friendship now established should be inter- 
rupted by the misconduct of individuals, the United States and Six 
Nations agree that for injuries done by individuals on either side, 
complaint shall be made by the party injured to the other and such 
prudent measures shall then be pursued as shall be necessary to 
preserve our peace and friendship unbroken. Significantly, the 
Treaty of Canandaigua provides safeguards to both parties, the 
Oneida Nation and the United States. 

As contemplated by the treaty, when non-Federal parties over- 
reach, such as in the case of New York’s use of its own tax codes 
to stop transfer of the lands into trust, the duty of addressing those 
issues falls on the United States pursuant to its treaty obligations. 
The United States sometimes fulfills its obligations, oftentimes it 
does not and, when it does, it frequently comes after the damage 
is done. 

In response to my insistence that local counties follow the law 
with respect to the nation’s sovereignty, the Chairman of the Madi- 
son County Board used the public platform of official state of the 
county address to incite extremist and dangerous reactions against 
our nation, referring to me as a third world dictator, with language 
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which in turn directly affects the quality of life of our members and 
more particularly our children in the communities and schools 
where we are trying best to live peacefully and together. 

In light of the harsh realities faced by Indian nations within our 
local communities, this may be an opportune time for the United 
States to work with Indian nations to develop a framework to en- 
sure the Federal Government’s fulfillment of its trust obligation. 
There is substantial evidence that empowering Tribal governments 
leads to economic success, providing many benefits to surrounding 
communities. In the Oneida situation, the Federal Government’s 
own independent economic study concluded that due to the pres- 
ence of the Oneida Nation, local communities received back $16.94 
per dollar. 

Some Tribes like the Oneida Nation have assumed important 
governmental functions. For example, creating court systems, fire 
protection, emergency service, housing and educational programs. 
That also relieves, as a result of this the Tribes also relieve local 
governments from having to spend their government dollars spend- 
ing money on those programs. It is a multiplier effect showing real 
benefits when communities work together. 

We respectfully submit that this Committee ensure that our dis- 
cussion today leads to the development of a new and constructive 
paradigm to guide Indian nations and the United States for the 
next future generations by creating a new bipartisan American In- 
dian Policy Commission. 

Our recommendations to the commission would address how the 
trust relationship would work to ensure an acceptable level of hab- 
itability on the present reservations, on the poorest reservations, 
including the adequacy of education, healthcare, public safety and 
infrastructure. 

It could also address how the trust relationship could work to 
empower Indian nations that are on the cusp of economic self-suffi- 
ciency to redefine their trust relationship to fit their needs of suc- 
cess. 

The charge to the commission should not be finalized without ad- 
ditional consideration but it could also include recommendations 
regarding an appropriate mechanism to ensure that the funding of 
critical Indian programs are not subject to arbitrary reductions, po- 
tential legislation to create a strong presumption in favor of land 
being accepted into trust at the request of the Tribe, and the poten- 
tial establishment of additional high level positions within the Ad- 
ministration to represent Indian Country . 

This Committee has already played a central role in advancing 
this discussion through this hearing and for that, we thank you. 

[The prepared statement of Mr. Halbritter follows:] 
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Prepared Statement of Ray Halbritter, Nation Representative, Oneida 

Indian Nation 


Shekoli, greetings. 

Chairman Akaka, Vice Chairman Uarrassn and members of the Committee, my name is 
Ray Haibritter. 1 am tlie Nation Representative of tlic Oneida Indian Nation and a member ofliie 
WoIfCian. 

The Oneida Nation is a federally-recognized Indian Tribe located in Oneida and Madison 
Counties of Central New York State where our people have lived since time immemorial. The 
Oneida Nation is also a member of the United South and Eastern Tfibes, Inc,, an inter-Tribal 
organization representing 26 fedora! iy-re cognized Tribes Rom Texas to Florida and from Florida 
to Maine. Thank you for this opportunity to testily regarding the state ofthe trust responsibility 
of tile United States toward federally-recognized Indian nations. 

I commend this Committee for holding this hearing as the topic is both complex and 
rundamunlal lo the unique lelalionship ofthe govemmenls. As you will undoubtedly conclude 
from the testimony today, tlicrc is serious concern in Indian Country regarding die slate of tills 
unique trust relationship. 
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The consequences of flawed implemcnlatton of the trust responsibil iiy are many, but the 
resulting iinpoct on Tribal sovereignty is a central concern to Tribal governments across the 
United States. Although this Congress and the current and some past Administrations have been 
generally supportive of Tribal sovereignty and have aspired to honor the trust relationship, states 
and local govemrnrmts ate often not inclined to acknowledge the uniquely federal relationship. 

Instead often exploiting opporUinilics allirmatively to undermine it, 

Further, recent United States Supreme Court decisions have had the effect of redefining 

Tribal sovereignty and the trust relationship. Some of those decisions have turned the iRist 
relationship on its head, emphasizing its value as a shield from federal liability instead of 
construing it in a manner that would benefit the very people who were the intended beneficiaries 
ofil. The trust reialionship, intended as a proleclion against aggressive action by states and local 
government.<!, has eroded overtime, making this hearing and the cansideradon of the trust 
relationship timely and very important. 

However, nollilng that is said today sliould cause any question regarding whether Indian 
governments honor the rule of law. Indian nations and the United States, however, disagree as ta 
what tltat law Is, or wlrat it should be. We look to die United States Congress to help avoid 
tensions that can result from those disagreements. Whether it is in the form of efforts in this 
Congress to reverse some of the United States Supreme Court’s holdings, such as the Icgislntion 
to address tlic Court’s decision in Carcisri, or odierwise, we note with concern a reluctance of 
some in Congress to act on important initiatives relating to ‘I'ribal rights.'' The need for 


Carefertv. iWarar, 115 S. Cl, IMXflDDV). 
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Congressional action is magnified where the United States Supreme Court issues opinions that 
are contrary to Indian laws and settled expectations. Such judicial decisions create unnecessary 
tension in tlie federal-tribal relationship that the trust process is desiped to prevent. 

I am hopeful that this hearing marks the beginning of a full review of the Federal trust 
responsibility, as well as its impact on Tribal sovereignty. In 2012 we may be entering a new era 
that requires a more nuanced analysis, taking account of a changing commercial \vorId within 
which some Tribal nations flourish, and others do not. Out of this review, many Tfibal leaders, 
including me, would hope to soothe establishment of a new long-lasting framewotk for Tribal- 
Federal relations that respects the unique relationship between Indian nations and the United 
States, instead of a relationship in wliicli die Federal govcrnincut feels it has sole authority to 
define and defend our relationship at its discretion. 

1 respectfully suggest today that we all are ready for the hard work of exploring how to 
arrive at a regime that furthers the spirit of the trust responsibility, while being responsive to tlie 
diverse needs of all Indian nations who struggle with the pressures of varied local circumstances. 
Ifpeople of good will can address foreign conflicts and all manner of complex social issues in 
non-tfihal communities, ^ve can succeed in this endeavor. 

Inlightoftlieissuesdiscussedbythc other w itncsscs wc heard from today, part one of 
my testimony discusses some of the practical challenges faced by Indian nations, incliidiug Ihe 
Oneida Nation, in gaining the benefits ofthe trust relationship. Part two discusses the need for 


* Lcgislotion to address (lie iinplicEiiioiis ofliic Canieri decision may not be im irapcdincnl to hove brat 
acc^cd Into trust under the Indian Rcerganianlion Act tor all liidiannaiions, but that is Iianily reason to delay 
passage appropriate and timely Icgislatlan that rcsiorca the. r/ernir^an nare. Nor should it be necessary to do so at 
the peri I of other important legislation. 
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the United Stales to develop a process for protecting tribal interests that looks bejond tradiUonal 
consultation. Part three explores the need to strengthen relevant and useful govommcnt-lo- 
governnient consultation in light of the increasing sophistication ofTribal governments and the 
increasingly complex issues that confront them. And, part four addresses some ideas for 
constructing a new framework for the trust responsibility that could endure for the next century 

The Fnundatinn of the Trust Relntioiisliiu and Practical Cliallcng&s 
Indian Nations Face in Local Cornmnnilies 

For many Indian nations, the Ifcdcral government’s trust responsibility Is gmunded in the 
United Stales’ fulfillracnt of its treatj' obligations, implemented based upon historic and the 
inherently governmental agreements between each separate Indian nation and the United Slates. 
How the relationship works in practice, however, is complicated by the actions of non-federal 
parties who regularly insert themselves into matters that should be primarily between the United 
States and [iidiaii nations. 

The nature oftlic federal relationship with Indian nations is a vital part of the history of 
the United States, some of which is worlh considering here. 

From the earliest days of the United States, the Founders recognized the importance of 
America’s relationship with Native nations and Native peoples. They included important 
references to those relationships in the Constitution.^ The 100*'' Congress recognized the 
influence that Native peoples had in the development of the Constibition in a concurrent 
resolution that specifically acknowledged the “historical debt” the United States owes to Indian 
Tribes. 


‘ Sit), e.*.. Art. I, Sectian 8, Cl. 3 flnflan Commerce aaiise); Article II, SccSon 2, Q. 2 (Trtaiy Clause). 
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[OJnthe occasion ortho 200lhAiinivcrs8r>’ of the signing oftho United 
States Constitution, noknosvledgssthe historical debt which this Republic 
ortlte United Stat^ of America owes to the Inaquois Confederacy and 
other Indian Natbns for their dentonstr^ion of enlightened, dsmoerntic 
principles of goveminent and their ejsampleora free assccmiion of 
indqjendent Indian nations; ^ 

The Indian provisions in the Constitution were given immediate life in treaties ioto which 
the United States entered with Indian nations beginning with the Treaty with Itie Delawnre in 
I77S and continuing through another 373 treaties. Additionally, in the first decades oltltc United 
States, numctouslawswere enacted addressing the detai is of the Fetleral-Tribai reiat i onship,* 
even as the Federal courts deftsed the Federai govenimont’s trust efoii^tion to Indian nations.* 
Because oflhis history, the trust obligation of the Federal government to Native peoples 
is fiindamentnlly difibrent from any other relationship the United States has with any other 
distinct group of people and carries elevated obligations. As the American Indian Policy Review 
Coramission Report siawd: 

The purpose beshind the trust is and always hss been to c.nsnrc the «jrvival atid 
wolfsce oflndian tribes and people. This isdiides an ohiigation to provide those 
services required to protect and enhance Indian lands, resources, and self- 
government, and also includes those economic and social programs that are 
necessary to raise the standard ofliving and social well-bcingorihe Indian people 
to a level comparable to the non-Indian society.’ 

Tlic United States trust relationsliip with the Oneida Nation derives from the Treaty of 
Canandaigua, which was signed in 1794 between the Grand Council orHaiidcnosaitnee and a 
representative of President George Washington. The Treaty of Catandaigua, whidi is among the 


^ S.Coii.Rm. 75, loom Congress. 

’ See . e.g., TlrailC! and tnlcroourse Acts of 1790. 1793, 1796, t799. 1 807, and I SJiI. 
* See , e.g., Chejvice t^ation v. Georgia, 30 U.S. 1 (1 83 1).. 

’ American IntWan Policy Review Conrmiaaion. Pinal Renort 130 tl977). 
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oldest of all treaties signed t>etween the United States and Indian tribes, recognizes rights held by 
the Six Nations, that extend beyond federally recognized rights that are typically considered 
within the psranictcrs of the trust responsibility tliat was initially defined by the Supreme Court 

in Johnson u M’Jniosh, 21 U.S. (8 Wheat) 343 (1823), and die Marshall Trilogy.* 

President Washington was authorized to enter into the Treaty ofCanandaigua by Article 

n Section 2 of the Constitution of the United Slates, which pennits the President to negotiate and 
sign treaties, and grants the Senate authority to ratify them. The Supremacy Clause ofthe 
Constitution, Article VI Clause 2, provides that treaties and the Federal laws executing and 
impiementing those treaties are the supreme law of the land. As such, the Treaty of Canandaigua 
and the rights alToidcd to the Oneida Nation under tlic treaty should provide safeguards from 
adverse actions by non-federal governments. 

It says two things that are most relevant for today’s hearing. First, the treaty states diat 
the United States acknowledges the lands reserved to the Oneida, and called our reservation, to 
be our properly; and the United Sluies will never claim our lands, nor disturb us in the free use 
and enjoyment of our lands; and that our reservation shall remain ours until we choose to sell it 
to the people ofthe United Slates. And, with respect to protecting our lands from outside 
intruders, such as states and local communities, the United States and the Oneida Nation agreed 
to die fbllowing key provision in our treaty: 


^ The Marshall 'IVilcgy, a rariasorSuprame Court opinions punned by Cliief Justice John Marshall botwenn 
1(23 and 1832, Is considered the legal foundation ibr Ihc fudcial Inisl relationship in Amcdcanjurispradsnce. Tiie 
Muiuhall Trilogy vonsislsorjv/wvrrv. U.S, (8 Wiicot) S43 (1823); Chcrofxc Vorfprrv. ^a<v;^/rr, 30 

U.S. (J Pel.) 1 ( 1 S3 1); and Wona/er v. Oevrgm, 3 1 U.S. 5 15 (1832). 
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Lest the firm peace and Triendship now established should be interrupted 
by the misconduct of individuals, the United Stales and Six Nations agree, 
that for injuries done by individuals on either side . . . complaint shall be 
made by the party injured to the other . . . and sudi prudent measures shall 
then be pursued as shall be necessary to preserve our peace and friendship 
unbroken 

Significantly, the Treaty of Canandaigua provide safeguards to both parties - Ihe Oneida 
Nation and the United Slates - which preempt hostile actions against the other by third-parties, 
including tion-lederai governments. Both the Oneida Nation and the United States are duty- 
bound to fltl flil thdr obligations to each other under that treaty. The United States enforces its 
obligations through its trust relationship with the Oneida Nation, and willi the oliier Nations who 
also are signatories to the treaty. 

Nohvithstanding the Supremacy of federal treaties, third patties regularly test the United 
Slates' relationship with the Oneida Nation, and often in ways that arc intended to interfere witii 
that relationship. 

The trend of non-federal parties challenging the federal trust relationship with Tribal 
nations is obvious In New York, where challenges are designed to undermine the Oneida 
Nntion’s sovereignty. Forcicamplc, when the United States Supreme Court directed in 2005 thot 
Ihe Oneida Nation it should use the Federal governmenl’s adminislrative process to have its 
homelands accepted into trust on its behalf, local taxing autliorltles created new, spetual 
arrangements to impose hefty taxes upon the Nation's homelands, and immediately started 
foreclosure proceedings calculated to prevent the United Stales from fiilfllllng the Supreme 
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court’s dircclivB that lands be taken into trust.’ This, nowitlistandingtliE Oneida Nation’s 
staggering economic contribution to the la.\ base in the local comintmity, we are the largest 
employer'* in ourrt^ion, with taevast tnajority of otir approximately 4, 5CC employees rcsidfng 
in the local community, paying sales tax, iijcoc'.e taxanii prc^rcrly taxes amounting to 
approximately $140,000,000. 

When non-fcderal parties overreach, such as In the esse of the New York’s use of its tax 
codes to black Sisns&r of the lands into trust, the duty of addressing those issues falls on the 
United States pursunnt to its treaty obltgodoas. ,41thcitigh fac United States sometimes fiilfills its 
ohligadoris, oftentimes it docs not - and, when it docs, it frequently comes too late. This shifts 
the burden nf preventing utilawful intrusions Upon the sliouldcis of Inditui tribes. The burden 
tribes oltcn face in this circu instance Includes vilification and political attacks on themselves, 
their leaders and even their members. 


’ Further, after the Oneida Ncuion Qlcd Us trust application, the Stow ofNcw York cnaclod special 
tefiislatioii targeting ewtain Notion lands. That legislation inquired, among other uuiiiue rules, that lax raws be set In 
otic county us ifthc Onaldu NuLloii's lunJs in tliat county were tax.excmpt. Accordingly, tlw taxing jdrisdicaion and 
the county calculated taxes on Nation lands at a tax loLc that ussumes tiic Oncldu Notion will not pay tho tuxes, 
resulting In nn artiflclally inflated lax mtc. It cIToetively lnplc.s the tuaea that would be due under the taxing system 
used olsowhcro In New York, It atso produces the Itlogloal cireumatance ahotvu In tax in lla that, for example, 
dcolare the taxing jerlsd Ection' 5 budget thrfiropix>lectlontobnSt43,lt44andthoOnci<laNation’a share of dial 
budget itetn to beSS5P,35P. 

“ Ctnird New Yotlt has soUhted dianuttis econcmio setbacks over the taa !S yearn. Sqiorti! have dcWilsd 
ihoiosssfapproxirailtdy d.SOOjt^due w tUeoloairoertsdrDss Ah Perce Base, the tes of !,CdO LockbcKi- 
idariui jobs in Ifdesand the Joss of thou stmds oPjoss ai Oneldil Liiaiwd {r. non-Iudiaa btm'aess that bus no selaiaa 
to the Nutioc). In the wake of die loss ofaporoxiniutely 1 j ,0® jtdw in Ilie ."cgioii, the Notion's ro’o in stoMliziagthe 
rcgionul employment picture cunitot be understated. Accord! ag to ttiB Btiretiu ofLubor Stutislics, etnpioynicnl grew 
by 1.6? pereem between 1?90 und 21KB in the Madison and Ontdda County region. In pail due la Iho dosieg of 
Giifliss Air Force Base and ills I.oekhccd Martin Pkint in the mid-l9?as, employment in Oneida County decrKiised 
elan annual average rale of O.OJ pereent. The losses In Oneida County, however, ufcre olTsct by an iivcrsg* annual 
eniployiuent growth ofO.SS percent in Madison County. Thus, llta tivo conmies logelhcr, eombined fbr a reported 
total cmplayment growth of 2,700 jobs. During this period, die Nation added 4,000 jabs, whidi fUlly nccounts for 
any cmphryinuni growth reported forJiatwoeuunLyregioiiaodViasacrhicalofrsctagainsIlhe strttotttrel ooonomic 
losses being registered m other fndualrica. 
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Wo have a vivid example of that vilification at the Oneida Nation. In response to my 
insistence, as the Oneida Nation representative, that iocal counties follow the law with respect to 
the Nation's sovereignly, the Chairman ofthc Madison County Board of Supervisors used his 
official state of the count}’ address to attempt to galvanize the local community against me, 
referring to me as a ‘‘[third world dictator]”." This same county, while claiming finnncial slruin 
from the Oneida Nation not pajdng taxes which the courts rule were not owed, paid Park 
Strategies more than $350,000 per year to lobby you and the cxcciilive branch to remove our 
sovereignly, rather Ilian invest the same resources for tlie betterment .This county claims that 
the Oneida Nation’s non-payment of taxes somehow was hurting ihc county, even lliough our 
Nation currently holds roii^ly 1% oftlic lands within the county yet roughly oOM of the 
county’s lands are wholly or partially exempt from tiie same taxes. 

Tribal sovereignty and the trust responsibility obviously arc not understood by some local 
and state elected offidals. It is a signnl to all of iis that we must join together as we consider 
how to improve the United Slates’ trust responsibility and do more to ensure better understanding 
within our communities.'^ 

Although no Tribal nation ever sliould rely upon the United States to guarantee a positive 
working relationship with slate and local governments, a revitalized trust relationship is vital 
protection against the very overreaching that it was intended to address. 


“ Ser Aiiaclimciit A. "i.vfiihii A has iit-en /vlaineii in the ContmiUee (lies ’ 

Nolwilfistatidiiig 111 use cliallenses, the Nation has fbutnl ways Co coapcralc with some of its oLighboring 
govemments on regulatory mallcnt - os dtimonsLnilcd fay coopcialivc rgreemerus on taxes and regulation between 
the Notion and the Cities ofOncida and Siienill. 
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The United Sfatas Must Rccoiisidcr Ho%v to Proniote its Trust Responsibility 

Under such Federal policies as Sclf-I!>ctcrminatian and Sclf-Govcmanee, many Tribes 
have le-asseried increasing control of ilieir own destinies, often with spectacular results. 
However, many other Tribes still simple to guarantee basic public safety and healthcare to their 
citizenry, much less economic opportunity. Where there has been Tribal economic success, there 
has also been a growing backlash from other elements in the muinslream sooiety that feel 
threatened by the restoration of Tribal rights and by Tribal prosperity, one cKplanntion for some 
ofvvhnt I described above. 

The federal trust relationship has been rea (firmed by nearly every modern President, a 
very positive and significant political gesture. In die name of Federal gnvemment’s trust 
responsibilities towards Tribal nations, President Obama issued a Presidential Memorandum on 
November 5, 2005 tliat called upon all executive agencies to develop consultation and 
coordination efforts with Tribal governments. The Memorandum confirmed the unique political 
status ofTribal nations, as established through treaty, legislation, and judicial decisions, and 
called fora rededication to President Clinton’s Executive Order 13175. Executive Order I3I75 
calls for consistent and substantive consuUa lion with Tribal nations on the development and 
implcmentatiou of all policies that have Tribal implications. The Executive Order was legally 
grounded in the federal trust responsibilities and called for agencies to respect Tribal self- 
government, sovereignty, and self-determination. The genesis of that respect is rooted in the 
early treaty era when Tribes were regarded as powers to be treated with respect rather than 
quelled and subjugaied. 
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Tlie lifeblood of the unique trust relationship between the United States and Indian tribes 
is consultation, and tlie pathway to a robust trust relationship is likely throiigli consultation that is 
redesigned to better meet the needs of both parties to the relationship. Although most modern 
Presidents have recognized the iicctl for meaningful government- to -government consultation, 
consultation continues to be regarded by agencies as burdensome and an impediment to Federal 
action ratlier than a meohnnism to protect Tribal treaty rights and appropriate Federal decision- 
making. Mattcr.s arc further complicated when the Federal government blurs the important 
distinction between Tribal consultation and all other communication with non-federal interests, 
even where consultation with non-tribal parties may be required by law. 

A case in point is consultation among parties under Section lOS of the National Historic 
Preservation Act, which compels federal agencies to consider the effects of tiieir actions on 
historic or cultural properties, in certain circumstances, a local governmental project sponsor 
and an affected Tribe may be consulting with a Federal agency. In our recent experience al the 
Oneida Nation, a project sponsor, which sought Federal funding took steps to evade consultation 
with the Nation, notwithstanding the Nation’s right to be consulted pursuant to the Federal 
agency’s consultation obligation imder its trust relationship. 

The steps taken by the local project sponsor to keep the Nation from consultation to 
protect culturally significant artifacts that may have been buried within the path of the project 
were astounding to behold, especially given that this occurred as recently as 2011. The project 
sponsor, also seeking state funding, made nntnie representations within the state environmental 
clearance process under state law to cause the state to make certain determinations regarding the 
potentially negative erfecls of the project that had to be reconsidered by the state once the 
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relevant state officials became aware of tlie project sponsor’s actions. Ultimately, the Oneida 
Nation and the Federal agency that was funding the project negotiated a programmatic 
agreement. At the end of the day, the project will be built, but it took the Oneida Nation’s 
vigilance to ensure that the law was followed, and in this instance its role in consulting with the 
United States proved to be meaningfiil. Still, a stronger timely response by the Federal 
government would have set the project sponsor on a correct course much sooner. And, happily, 
once there was inlerventioo by appropriate Tribal liaisons witliin tile Secretary’s otilce, that 
course correction did occur and a programmatic agreement was executed , although ironically the 
project sponsor refused to sign It because the project sponsor disagreed with a definition of 
“tribal lands” that was set forth in federal law, supported by the Department of Justice and 
upheld by multiple courts. 

We acknowledge that Federal agencies arc under signilieant pressure to liilfill tlieir 
program mandates to provide funding for needy projects with all deliberate speed, but it is 
important to be cerlmn that the our trust relationship is always at the forefront of the process, lest 
it becomes a sticking point when Indian nations become aware of the undertaking and assert their 
right to consult or to object to the project. And. in the most blatant cases, the friiliirc to engage in 
consultation will only strain government-to-gavernment relationships and impede future 
potential cooperative efforts between governments. 

Not only is the trust relationship and consultation between the Federal government and 
Indian nations constantly under attack from local governments, but certain local officials in the 
State of New York have gone so far ns to urge New York State Governor Cuomo to repeal the 
Slate’s Tribal consultation policy that was adopted in 2009 to protect important Tribal interests. 
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While I am confident that Governor Cuomo will not rq>eal a policy that shows the State’s 
leadership and progressive thinking on that score, it is the kind of direct attack gainst legitimate 
tribal interests that is worth noting. We arc hard pressed to be able to otplaiii such actions by 
certain local officials, but it serves as a chilling example of hew the Federal government must 
work with Indien nations to restore respect fbr Tribal treaty rights and its federal trust 
responsibility towards Indian nations. 

In light of the harsh realities faced by Indian nations within their local communities, this may be 
an opportune time for the United States to work with Indian nations to develop a new framework 
to ensure the Federal government's fulfillment of its trust obligation, taking into account the 
unique and disparate needs of Indian governments. 

Tlie Trust Reanonsibilitv. Self-Uctcrminafion & Strengthening 
Governmenf-tu-Governinenl Coil su I tat i nn 

Depending on a specific Tribal nation's political relationship with the United States and 
llie context of particular issues, tiiere will be differences of opinion about what the trust 
respomsibility means, but at a minimum it should make clear the ecclent of the Federal 
government’s obligation to ensure that Tribal lands are habitable by today’s standards, ensuring 
that Indian communities are permitted to create or maintain docent schools, hospitals, public 
safety and infrastructure. It may be that the primary vehicle to ensure the fulllllincnl of those 
obligations is to empower Tribal governments to create an environment hospitable to economic 
development. In addition, Ihe Federal government should strengtlien the government-to- 


'^Ste AtladimcnlB. Vlttit'IimmrS hia ivm retained in fire Cufiratiffier/ilr!!'* 
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government relationship by integrating the Indian voice more directly into the highest levels of 
the Federa! legal and pciioymaking structure. 

Many of these goals iv.ay be di nicult to achieve :ii the current environment. As Tribes 
seek recognitirai of titelr soveteigt rights, others resist, deeming Tribal sovra-eignty a threst to 
their own power or sovereignty. Therefore, it is important to demonstrate that slrongor and more 
ofTcctive Tribal governments arc not only good for Tribes, but nlso good for surrounding 
communities, the states witiiiii which tire Tribes reside, and the United States, as a whole. There 
is already substantal evidence that empowering Tribal govemmsus leads to economic Stxcc^ 
providing many benefits to surrounding comroasities. in sotnc rases, espcdally where Tribes 
have assumed an important governmental or social llinction {c.g., creating jobs, providing fire, 
police and emergency services, etc,); this has been recognized by the impacted non'Indian 
communities. 

The Oneida Nation’s story is a prime example of how strerrgthcning Tribal sovereignty 
and Tribal ecoiKKnic success benedits surwruading communities. Since 1593, when we i^eacd 
the fir^ legal casino in the State of New Yoiit, the Onsida Nation has invested more than $1 
billion In infrastructure In Central New York. We have spent $2 billion on goods and services 
with non-tribal vendors, with much of that money goittg to businesses in New York SWte. We 
ore a major snurce of employment in a community where many large employers are downrizrng. 
V.fc have generated more tlran .?i40 mitrian in iiiecme and property taxes for the state and local 
governments. The result is that the Oneida Nation has used foe revenues from gaming operations 
to improve tlie lives of its own people, with relatively little financial assistance from the United 
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Slates. Wc liavc invested in housing, licaltli care and education programs for our members, SO 
that we break the cycle of poverty and dependence.''* 

Moreover, our economic success has driven our level of sophistication in business 
enterprises and diversification, including our acquisition and publication of the Indian Country 
Today Media Network and hour Direction Productions, an animation and film production 
company. Commercial strength and divcrsificalion has also reinforced our ability to determine 
our own destiny and to limit our uiteraotion with the United States to matters that arc central to 
the protection of our interests in cultural preservation and the restoration of land within our 
Reservation boundaries. And. while many Indian nations arc similarly situated, many are not, 
requiring a mote profound level of inlcraetioii witli the United States within the context of their 
trust rciationsliip. 

1 do not suggest that se)f-su£Eioiency and commercial and governmental sophistication 
should end the need for the trust relatioiuihip. Rallicr, as self-determination yields seif- 
sufiioieney in Indian Country, the trust relationship will come to reflect that, and govcmmeni-io- 
government relationships and consultation with THbes will change as a result. 

Indeed, the HEARTH Act'*, under eonsidetation by this Congress, is on express 
recognition of tlie need to empower Tribes to dimmish their exclusive reliance on Federal 


eceiwniebnsc deer more Ihan provide jabs for the local residents. It is Lbe basis oftribol 
sclf-gosemmcm and scIf-sutTicicncy bcceuse it funds essenliui euvemment operations, services and programs. 
These services and pragntms include racmbcrticalUl cere, education, legal services, day core and youth programs, 
fojitily services Qtwi housing. TlieNatlon pays nearly Jt 7 million annually for these programs and services. The 
fact is that scale and loeol governments save a lot of tnnncy bocause the Nation govemment is able to and does 
provide so onany programs .and services to its members- meats forlhc aged, hvaiLth insurance for tiic heeJtity and the 
infiim, care for the very young, educalmn Ibreveiyonc, and on and on. State and local money that Would gO tO 
providing many of these programs and services lo Nation members Cun be devoted instead to persons who are not 
Nation me mbeis. 
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govemjTicnt by being more actively involved in economic development on their lands. They ate 
reflections of a inedcni view of what the trust responsibility is - empowering Tribes to solve 
their own problems and carve their own destiny but also protecting Tribes ifom external fbrccs 
that undermine Tribal sovereignty. In addition, the Oneida N^ioa atid other Tribes arc aware 
that Coogicss can clarify the law in ollisr important areas of signifioaoce In lodiatt Country like 
strengthening ttic ability ofTribes to have land taken into trust so they can aciiievc self- 
dcicrminetion and sclft.siifllcicncy, 

Aitvancinga New FrameworkfurtlieTVustRcsnoosihilitv In the 21" Century 

TSio Oneida 'Mation’s experiences and the testimony tlitU rve have fteard today leads me to 
coiwlude that we may have a meanmgful opportunity to consider bow to cietde a new ftamework 
for the trust relationsliip. Such a new iwinework would consider the complexities of the issue, 
the nnitino relationsbips tliat Indian nations hove with the federal gtyvemment, the impact that 
existing laws liave upon the impie mentation ofthe trust relationship, and, challenges to the 
reloL'onship posed by other governments. 

Thenced fora rational vi stoti of file trust respQusitHJity that i s fttlly respootfci of the 
rigdits and views of Indian nations is clear. I respeotmlly submit tiiat tills Committee ensures fliat 
onr discussion todtiy leads to the development of a new and consinjctivc paradigm to guide 
Indian nations and Ihe United States tor the next century by ctcaiing a hew bi-partisan American 
Indian Policy Review Commission, That Commission would be charged witii file responsibility 


The tlHAKI H Aci is pending In the House of Rcpiesentativos nnd Sctrale us H.R. 205 and S. 705, 
resfectivoly. 
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of examining these issues and reporting to Congress within two years from its inception with 
recommendations regarding a new framework for the trust relationship for the next century. 

Tiie recommendations of the Commission could address how the trust relationship would 
work to ensure an acceptable level of habitability on the poorest reservations, including the 
adequacy of education, iiealth care, public safety and infrastructurCL It could also address how 
the trust relationship could svork to empower Indian nations that are on the cusp of economic 
self-sufficiency to redefine their trust relationship to fit their needs. The charge to the 
Commission should not be nnallxcd without additional consideration, but it could also include 
recommendations regarding the following: an appropriate mechanism to ensure that the funding 
of critical Indian programs are not subject to arbitrary reductions; polentia! legislation to create a 
strong presumption in favor of land being accepted into tnist at the request of a Tribe; the 
appropriate role ofstateand local governmental involvement in trust acquisitions and other 
actions that permit public input Into certain federal actions; and, the potential establishment of 
additional high-level positions within the Administration to represent Indian country. The 
recommendations of the Commission would also be intended to demonstrate tiiat strong and 
effective Tribal governments ore mutually beneficial not only forTtibes, but also good for 
surrounding communities, and the stales within which the Tribes arc located, 

'Otis Coinmitiee has already played a central role in advancing this discussion through 
this hearing, and for that 1 thank you. 

The Chairman. Thank you very much, Mr. Halbritter. 

President Sharp, would you please proceed with your testimony. 

STATEMENT OF HON. DAWN SHARP, PRESIDENT, QUINAULT 

INDIAN NATION 

Ms. Sharp. Thank you, Chairman, distinguished Members of the 
Committee. We truly appreciate the opportunity to appear before 
you today. 

I represent not only the Quinault Indian Nation, but am the 
President of the Affiliated Tribes of the Northwest Indians. And I 
also have a unified and complementary role as Chairman of the 
new Trust Commission on Administration and Reform. So, I hope 
to interweave perspectives into this presentation and testimony, 
representing all three of those hats that I currently wear. 

I would like to begin by addressing the relationship itself that In- 
dian Tribes have with the United States Government. And then I 
want to speak a little to the natural resources, and then wrap it 
up with our people. 
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The relationship itself, we have determined out of the Northwest, 
out of the Quinault Indian Nation as well as beginnings of a dis- 
cussion towards that end at the Commission that we need to define 
trust and trusteeship. It is long overdue for a very clear, succinct 
definition of what that means, not only what it means in the minds 
of those in this Congress, in the minds of those sitting on the U.S. 
Supreme Court, but first and foremost, in the minds of Indian peo- 
ple and Tribal leaders. 

To that end, we are working toward out of the Northwest 
through a series of sovereignty summits and meetings at the Affili- 
ated Tribes of Northwest Indians, in concert with USET, to come 
up with a definition of trust and trusteeship from our perspective. 
And we believe that will be very helpful to not only this Congress, 
but the Court and others to define our perspective. 

Right now, that definition has been diluted, and as pointed out 
by Senator LJdall, it is being further eroded through this term of 
the Congress. The old definition is based on this notion of depend- 
ency, it is based on this notion of incompetency, that we are wards 
of a guardian. 

We have always been very capable of managing our own affairs 
from the beginning of time. We have always been a competent peo- 
ple. We had very complex ecosystems that we managed as good 
stewards. We had very sophisticated economic structures within 
our communities. We had trade. We had many good things in our 
communities. It was only with the imposition of another sovereign 
into our lands and territories that corrupted that value system, 
that continues to corrupt that value system. 

This last Congress, a bill was passed in the House purporting to 
convey 2,400 acres to a multi-national corporation outside of the 
United States to mine copper in an area that is very sacred to the 
San Carlos Apaches. It is a place where they continue to do sacred 
dances. It is a place where they continue to gather traditional 
foods. An acorn that takes 100 years to mature in that area is 
threatened to be desecrated for profit, for gain, not to benefit those 
within this Country but to benefit those outside of the United 
States. 

It is a sad commentary that in this modern time, even over the 
objections of Indian people and our leadership, we continue to see 
an erosion not only in Congress but in the courts and even within 
the Administration. There are many good friends that we have 
been able to ally with within the Administration. Some that have 
good hearts, good minds, that see things from our value systems. 

But there is a structure in place that, even with the best of in- 
tentions and even with the best mind and heart, they are still in- 
capable of discharging their duties along that sacred, solemn com- 
mitment that the United States has with Indian people. It is that 
Federal bureaucracy that needs change. 

And it needs change that is guided by sound principles that are 
deeply rooted within the values of our people so that we can not 
only set a good example for today to correct the past wrongs, but 
that we lay a strong foundation for future generations, that when 
they look back at this era and this time, they will see that it was 
that point in history when the United States not only recognized 
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the past wrongs, but truly viewed Indian people as equal 
sovereigns with their own unique set of values and principles. 

Joe IJeLaCruz, our Chair at Quinault, once stated that there is 
no right more sacred than a people to freely govern their lands, 
their people, their territories without external interference. Right 
now, even with self-governance, we are simply managers of Federal 
dollars. Under 638, we administered Federal dollars. We now man- 
age. We cannot spend those dollars in a way where we can freely 
determine our future because of the bureaucratic barriers that we 
continue to confront today. 

So, with having an opportunity to be able to come to this Con- 
gress to redefine that relationship and set a new course, we believe 
that we are at a post self-governance era. We will always be self- 
determining, but we need to set a new course on the relationship 
and the definition, and that includes engaging with this Congress 
on agreements, renewed agreements, to build that stronger founda- 
tion. 

So, on behalf of the Quinault Nation, the Affiliated Tribes of the 
Northwest Indians and the Trust Commission, we thank you for 
this opportunity. 

[The prepared statement of Ms. Sharp follows:] 

Prepared Statement of Hon. Dawn Sharp, President, Quinault Indian Nation 

Good afternoon distinguished Committee Members and esteemed witnesses join- 
ing me today to provide testimony on Fulfilling the Federal Trust Responsibility: 
The Foundation of the Government-to-Government Responsibility. My testimony ad- 
dresses this topic from several, unified perspectives: as the President of the 
Quinault Indian Nation and President of the Affiliated Tribes of Northwest Indians 
regarding natural resources under authorities of Self-Determination and Self-Gov- 
ernance, and as the Chairperson of the Secretary of the Department of the Interior’s 
National Commission on Indian Trust Administration and Reform. 

First and foremost I would like to applaud this Committee for continuing such a 
vigilant effort to address the plethora of disparities Indian people are forced to deal 
with on a daily basis. It is because of these hearings and the Roundtable Sessions 
that Congress, the Administration and the American public are being educated 
about our issues. Mase’ [Thank you]! 

Prologue and Vision 

Five centuries ago, Europeans relied upon the notion of the “Doctrine of Dis- 
covery” to provide a quasi-religious, political justification for colonialism. This Doc- 
trine led to the expropriation and exploitation of the natural resources of this land 
with little regard for the impacts on the cultures and economies of the Indian peo- 
ples that had relied upon for them for countless millennia. 

When the United States was founded two and a half centuries ago, alliances were 
sought with Tribal nations to try to free the colonies from European powers. For 
nearly a half century after Independence, the United States entered into treaties to 
formalize relations with Tribal nations. In exchange for promises to protect Tribal 
peoples from depredation and provide for their needs. Tribal nations relinquished 
claims of title to their traditional territories and agreed to relocate to small areas 
of land that were to be set aside for their exclusive use and occupancy. These prom- 
ises, and subsequent laws such as the General Allotment Act, form the foundation 
of the trust responsibility, a concept that was rooted in the fundamental notion that 
Tribal nations are dependent on the largesse of the dominant government, somehow 
incompetent and incapable of managing their own affairs. 

Yet, even the solemn treaty promises of the United States were broken repeat- 
edly. 

• Treachery, fraud, and corruption of Indian agents assigned to serve the needs 
of reservation communities were common. 

• Indian children were removed from their homes and placed in boarding schools 
where they were forbidden to speak their native languages. 
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• As non-Indians coveted the land and resources such as gold which were found 
on reservations, Tribal nations were forced to relocate or accept diminished land 
bases. 

• Tribal lands were flooded to create reservoirs to provide water and power and 
to try to protect non-Indian property. 

• A policy of allotment was adopted to “civilize” Indians while opening reserva- 
tions to settlement and development by non-Indians. The confused and complex 
ownership and occupancy of Indian reservations created a jurisdictional morass 
that allows developers to ignore laws and regulations intended to protect the 
environment and perpetrators of crimes such as rape or the manufacture and 
distribution of illegal substances to evade prosecution. 

• Tribal lands have become dumping grounds for hazardous materials that non- 
Indian communities would not tolerate. 

• Tribes are being required to compensate for environmental deterioration caused 
by non-Indian development on and off reservations, infringing upon our prerog- 
atives to utilize reservation resources for the benefit of our own communities. 

• When the duty to fulfill treaty obligations became burdensome, the United 
States pursued a policy of termination to try to “get out of the Indian business”. 

Until just a few decades ago, when a new era of Self-Determination and Self-Gov- 
ernance was ushered in, the Indian policy of the United States was centered on con- 
quest, removal, dislocation, and extirpation. 

The purpose of highlighting this litany of wrongs against Indians is not to dwell 
on the past, but to serve as a prelude to discussion of the future form and substance 
of relations between Indian Tribes and the United States. The trust responsibility 
and government-to-government relationships are central to our deliberations. I say 
“our” because decisions cannot be made unilaterally by the United States. Our dis- 
cussion should include consideration of the implications of the United Nations Dec- 
laration on the Rights of Indigenous Peoples (UNDRIP), particularly articles relat- 
ing to free, prior, and informed consent. As sovereigns, Indian Nations and the 
United States must engage in substantive dialogue to collectively establish a com- 
mon vision and policy to guide our path to tomorrow. 

In 1977, the American Indian Policy Review Commission issued a report to Con- 
gress noting, “The Relationship of the American Indian tribes to the United States 
is founded on principals of international law ... a relationship founded on treaties 
in which Indian tribes placed themselves under the protection of the United States 
and the United States assumed the obligation of supplying such protection.” ^ This 
relationship is not working! The implementation of the United Nations Declaration 
on the Rights of Indigenous Peoples is essential, the inability to pass amendments 
to the DOI Self-Governance amendments and the lack of funding to allow Tribes to 
protect our borders and communities are but a few of the elements of the current 
dysfunctional trust responsibility to American Indian and Alaska Native peoples. 
The United States trust responsibility has not evolved with the changed political re- 
lationship between the United States government and Indian governments. It must 
be changed to reflect the realities in Indian Country in the 21st century. 

The following comments center on Self-Determination and natural resources, the 
particular area on which the Committee is seeking comments from the Quinault Na- 
tion: 

• A Different Kind of Trust Responsibility. Historical notions of dependency and 
incompetency must be abandoned. Our dialogue should be focused on the forgot- 
ten trust responsibility of the United States — the responsibility to support the 
capacity of Tribes to take their place alongside the American system of govern- 
ments. For natural resources, recognition and acceptance of Tribes as capable, 
responsible resource managers will be essential to enable us to protect our cul- 
tures and economies and to work collaboratively at the local, state, regional, na- 
tional, and international levels to sustain the environment. 

• Self-Determination and Self-Governance. The Quinault Nation was one of the 
first Tribes to employ Self-Determination contracting and Self-Governance com- 
pacting to improve its ability to manage its natural resources. The devastation 
of our forests, salmon, lands, and waters wrought by decades of mismanage- 
ment by the United States could no longer be tolerated and spurred our deter- 
mination to embark on the newly opened path to Self-Determination. For years, 
buy-Indian and Self-Determination contracts provided a means for us to per- 
form activities in lieu of the Bureau of Indian Affairs (BIA). We had little lati- 
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tude to establish objectives and goals, but were rather limited to those imposed 
and supported by the federal administration and BIA. We found it necessary to 
turn to Congress to enable us to establish a demonstration program for a Tribal 
forestry program that was designed to address resource management problems 
that had accumulated over decades of BIA administration. Our ability to de- 
velop our own programs and priorities for forestry, fisheries, health, and social 
programs has been greatly enhanced through the use of Self-Governance com- 
pacting. Quinault was in the first tier of Tribes to participate in the Self-Gov- 
ernance program. While Self-Governance has provided us with the flexibility to 
tailor programs to best fit the needs of our own communities, several improve- 
ments, noted in H.R. 2444, the Department of the Interior Self-Governance 
Amendments, are needed. 

The Quinault Indian Nation compacted to manage our forest lands but we have 
not received the additional funding or increases in our formula to manage existing 
obligations. We are further challenged by the increased cost of fuel to perform these 
services. 

• A New Focus for Federal Administration: Support for Tribal Self-Government. 
There is a need to expand our vision of the nature of the trust responsibility 
to see beyond the accustomed, narrow confines of fiduciary duties and obliga- 
tions. In some respects, this requires the term trust responsibility to be turned 
on its head. Instead of a policy that perpetuates paternalism and dependency, 
trust responsibility should be viewed as the responsibility to administer Indian 
Affairs in a manner deserving of the trust of Indian Country. The time has 
come to transform the role of the United States from guardian to enabler, to 
make the primary function of the trustee that of supporting and assisting the 
capacity of Tribes to truly exercise Self-Determination. Tribes that are ready for 
this step should have the opportunity to establish relationships with the United 
States that move beyond tutelage to a position of sovereign equality. To make 
this transformation, fundamental, seminal issues must be addressed. 

Paternalistic procedures, practices, and policies for management of the trust cor- 
pus that perpetuate paternalism, dependency, and bureaucracy while trying to 
shield the United States from financial liability for mismanagement have debili- 
tating effects on the ability of Tribes to manage and develop their own lands and 
resources and greatly increased the costs of federal administration. Federal bureauc- 
racy and administration has left Indian Country dirt poor despite the abundance of 
natural resources that blesses many reservations. 

These administrative measures should be reformulated through a collaborative 
process between Tribal governments and the United States with the over-arching 
objective of strengthening the ability of Tribes to fully and exclusively exercise their 
inherent sovereign authorities to manage the lands and resources within reservation 
boundaries. 

This discussion should include clarification that Indian lands are private lands 
that are held in trust with a fiduciary responsibility of the United States to manage 
the trust corpus for their beneficial owners. Trust lands are not subject to the fed- 
eral nexus that triggers application of laws and regulations intended to govern pub- 
lic lands, such as NEPA and the ESA. 

Tribal authority to make and enforce laws and regulations of their own making, 
including taxation authority, against Indians, non-Indians, and non-Tribal members 
alike must become a reality. 

Currently, the Department of the Interior is in the position of being both “pitcher” 
and “umpire” for trust administration; independent oversight is needed. 

Consideration should also be given for the need for, and value of, establishing a 
high-level ombudsman position, to help overcome recalcitrance in federal adminis- 
tration of Indian Affairs. 

• Land consolidation and Jurisdiction. A major focus of trust responsibility and 
government-to-government relations should be directed at assisting Tribes to re- 
store the integrity of reservation land bases as permanent homelands for their 
peoples and to establish viable land bases for newly federally-recognized Tribes. 
Funding provided under the recent Cobell settlement could provide critical re- 
sources for land consolidation, but efforts and priorities must be Tribally, not 
administratively-driven. Chaos caused by the Supreme Court’s decision in 
Carcieri must be rectified legislatively. 

• Off-Reservation Co-Management. The ability of Tribes to co-manage resources 
within their traditional ceded territories off reservation needs and deserves sup- 
port. Arbitrary restrictions, such as those employed by the EPA for development 
of Tribal water quality programs restrict use to on-reservation activities, failing 
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to recognize Tribal needs to protect off-reservation resources that are essential 
to their ability to exercise treaty and other federally reserved rights. The United 
States should provide financial, technical, and political support for Tribal gov- 
ernments to formally engage and substantively participate in international de- 
liberations involving natural resources and environment, e.g., climate change, 
biodiversity. 

• Consultation. Federal entity requirements for consultation with Tribal govern- 
ments on matters pertaining to Tribal rights and interests should be made man- 
datory and enforceable. However, it is crucial, that consultation be implemented 
as part of a true government-to-government process that involves respectful dia- 
logue to identify and try to overcome differences, not as a pro-forma checklist 
that reserves decisionmaking authority solely to the federal entity. 

• Formalize Trust Agreements. The foundations for trust administration of nat- 
ural resources need to be poured. Consideration should be ^ven to enacting a 
suite of laws pertaining to Tribal natural resources. The National Indian Forest 
Resources Management Act and Indian Agriculture Act enunciated the federal 
trust responsibility and set forth certain standards for management. Com- 
parable laws are needed for fish and wildlife, energy, and water resources. 

Fiduciary standards expressed in Section 303 of the Department of Interior man- 
ual should be cooperatively and collectively reviewed by Tribal and administrative 
representatives and revised as needed. 

The ability to establish formal contractual intergovernmental agreements between 
the United States and Tribes which would clarify duties, obligations, and respon- 
sibilities should be explored. These Agreements would establish performance stand- 
ards for programs operated by both Tribes and federal agencies. A variety of ar- 
rangements could be considered, such as the option for Tribes to place their lands 
in a special form of trust that would protect them from taxation or jurisdictional 
intrusions by local, state, and federal governments. This option could reduce bur- 
dens, liabilities, and costs of federal administration and remove impediments in se- 
curing financing for Tribal natural resource development. The concept of converting 
Tribal trust lands to a new type of ownership, Tribal restricted fee, is presently 
under discussion by the House of Representatives (American Indian Empowerment 
Act of 2011 , H.R. 3532). President Rob Porter (Seneca Nation of New York) testified 
at a recent hearing on this proposed legislation: “[I]t would do this by enabling In- 
dian nations and Tribes to voluntarily convert some or all their existing Tribal lands 
from Tribal trust lands held by the United States to Tribal restricted fee status held 
by the Tribal government and thereby enjoy the enhanced flexibility that attaches 
to restricted fee land holdings. That flexibility should produce great savings in time 
and cost that otherwise would burden development on Tribal trust land.” The ad- 
vantages and disadvantages, pros and cons of providing such an option deserve 
thoughtful, serious deliberation by Tribal governments. Congress, and the Adminis- 
tration. 

National Commission on Indian Trust Administration and Reform 

The work of the National Commission on Indian Trust Administration and Reform 
is underway. As Chairperson I am joined by a cadre of Leadership and Academia 
who has listened and been engrained in the trust reform issues for many decades. 
Ours is a charge that we all consider very serious and with the help of this Com- 
mittee, we will take the first step to improving the system that we can all agree 
is “not working”! We held our first meeting on March 1-2, 2012 and will begin to 
convene field Listening Sessions in June 2012. We are seeking the input of Indian 
Country regarding the Department’s administration and management of trust as- 
sets and carrying out its fiduciary trust responsibility for individual Indians and 
Tribes. 

Again, thank you to the Committee for allowing me to testify before you today 
on this important issue. 

The Chairman. Thank you very much, President Sharp. 

Vice President Baptiste, will you please proceed with your testi- 
mony. 

STATEMENT OF HON. BROOKLYN BAPTISTE, VICE-CHAIRMAN, 
NEZ PERCE TRIBAL EXECUTIVE COMMITTEE 

Mr. Baptiste. [Greeting in Native tongue.] To the Chairman and 
the Committee, I would like to thank you for allowing us this op- 
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portunity to provide testimony, but also such a large target but 
also something that is important to us that provides a mechanism 
for Tribes to be resilient and be able to define themselves in the 
manner that we would like rather spiritually, culturally, you know, 
economically. 

I think it is important as far as the Tribes are concerned that 
we are allowed to define those for ourselves and, in this Com- 
mittee, I know you have had a series of roundtables and discus- 
sions that allow the Tribes to kind of provide testimony and pro- 
vide some guidance for the Tribes themselves to allow you yourself 
and the Committee members to provide that guidance that we give 
you to the rest of your peer group as well. To provide leadership 
for us is important, and we thank you for your leadership and the 
Committee’s leadership in that manner. 

As was kind of mentioned in the previous panel, you know, the 
Nez Perce Tribe and many other Tribes recently settled lawsuits 
with the United States over Government’s mismanagement of the 
trust assets of the affected Tribes. The settlement was the culmina- 
tion of six years of litigation that had been preceded by working 
groups, meetings that were trying to avoid the court system. 

The Nez Perce Tribe itself, you know, finds itself in the court- 
room a lot. We would rather not. We do not think that helps. We 
do not find that the justice for the Tribes is found in the court sys- 
tem. We think it is in this specific forum right here that we can 
find the things that we need to define that trust obligation rather 
than depending on an individual that is not versed in Indian law 
or in the culture and life ways of Indian people as a whole across 
the Nation. 

So, we would like to, you know, we thank the Administration and 
we thank this Committee as well because you are providing that 
avenue for us as well. 

So, the issue I would like to talk, to discuss, today is how to 
move the relationship between Tribes and the United States for- 
ward to a better place. I believe we can use the remarkable 
achievement of the settlement, these lingering trust claims, as mo- 
mentum to focus on the collaborative efforts of the Tribes and the 
United States on truly fixing the trust relationship, eliminate the 
need for costly, protracted litigation and the us versus them men- 
tality. 

The Nez Perce Tribe would propose several courses of action that 
it believes would help enhance and strengthen the trust relation- 
ship between the United States and the Tribes. These actions in- 
clude one, clear and unequivocal affirmation of Tribal sovereignty 
and the treaty relationships between the parties, two, prioritization 
of funding for Tribally related Federal programs operated by the 
Tribes, three. Congressional and Executive Branch supported ef- 
forts to protect long-standing Indian law concepts that are being 
eroded through the courts, four, reaffirmation and support of In- 
dian self-determination, and last, continued refinement of govern- 
ment-to-government consultation set forth in Executive Orders and 
Executive Memorandums of past and current Administrations. 

We feel that the last consultation process which served the 
Tribes is one of most important because that communication will 
provide the foundation for the understanding between Tribes. In 
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my past seven years as a leader of my people, I have noticed that 
you do not always have to agree. But if you understand, it makes 
things a lot easier. 

So, as a Tribal leader on this panel, I think we have the ability 
to transcend some issues or some topics that are not always talked 
about, the hardships of social, the social wrongs in our Country but 
also in our own communities as well, the spiritual detriment that 
the Tribes are facing now that affect their Tribes long standing. 

Kind of an analogy I have used before was that before we met 
as government to sovereigns we would bring pipes and that would 
represent our belief system, our walk with the creator, God, Jesus, 
whichever way you looked at it. That was our way of agreeing and 
saying this is going to be our truth to our word and it was a writ- 
ten language that we were foreign to but we believed and had faith 
and trust in these treaties that we signed that are held, of course, 
supreme law, you know, by the Constitution. 

We no longer bring pipes no more because that does not, it is 
hard to quantify that type of relationship. So, now we bring attor- 
neys, our people are attorneys, and we bring that to the table to 
try to implement the letter of the law when it is our treaties, the 
trust obligation with a Federal agency or in that it is with the sov- 
ereign as well as the States. 

So, we hope that the protection of our treaty is a protection, that 
the implementation of those treaties will continue. I think this sub- 
ject is fairly large compared to what we can offer. But I appreciate 
the opportunity to come here and allow some insight to us as lead- 
ership. I know you take a larger burden representing us and the 
public sector as well and we appreciate all that do you for the 
Tribes and the Nations. 

[Closing in Native tongue.] Thank you. 

[The prepared statement of Mr. Baptiste follows:] 

Prepared Statement of Hon. Brooklyn Baptiste, Vice-Chairman, Nez Perce 
Tribal Executive Committee 

Honorable Chairman and members of the Committee, as Chairman of the Nez 
Perce Tribal Executive Committee, I would like to thank you for the opportunity to 
provide testimony on hehalf of the Nez Perce Tribe to this Committee on the issue 
of the trust responsibility of the United States to Indian tribes. As you may know, 
the Nez Perce Tribe, and many other tribes, recently settled lawsuits with the 
United States over the government’s mismanagement of the trust assets of the af- 
fected tribes. The settlement was the culmination of six years of litigation that had 
been preceded by scores of meetings and workgroups that had been formed to try 
and address the problem outside of a courtroom setting. This entire effort was a 
long and arduous process that consumed the time and resources of the tribes in- 
volved. I would like to thank the United States and the Obama administration for 
finally being willing to engage the tribes on this issue with a goal towards resolving 
the long standing dispute. 

It is good that the settlement of the trust mismanagement cases provide for a 
path forward and a “clean slate” between the tribes and the United States with re- 
gard to its management of the trust assets of tribes and how future disputes over 
those assets will be handled. However, the settlement does not address the larger 
question of the current status of the trust relationship between tribes and the 
United States. The process itself was indicative of some of the issues that are ad- 
versely affecting the important trust relationship between tribes and the United 
States. Although the Nez Perce Tribe was well represented in the litigation and set- 
tlement by the Native American Rights Fund and our own in-house legal counsel, 
at one point in the settlement process, I found myself in a room alone with approxi- 
mately 20 governmental representatives working on finalizing an agreement. At 
that time I thought that this was very symbolic of how tribes sometimes feel when 
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working with the government, outnumbered and facing an opponent with unlimited 
resources. A common phrase among tribal leaders when referencing the relationship 
with the United States is that tribes used to bring weapons to battle with the 
United States and now we bring a quiver of attorneys. That is a sign of a relation- 
ship that is not functioning properly, especially a trust relationship. So the issue 
I would like to discuss today is how to move the relationship between tribes and 
the United States forward to a better place. I believe we can use the remarkable 
achievement of the settlement of these lingering trust claims as momentum to focus 
the collective efforts of the tribes and the United States on truly fixing the trust 
relationship and eliminate the need for costly protracted litigation and the “Us 
versus them” mindset that exists. 

The Nez Perce Tribe would propose several courses of action that it believes would 
help enhance and strengthen the trust relationship between the United States and 
tribes. These actions include: (1) clear and unequivocal affirmation of tribal sov- 
ereignty and the treaty relationships between the parties, (2) prioritization of fund- 
ing for tribally related federal program and programs operated by tribes, (3) Con- 
gressional and Executive Branch supported efforts to protect longstanding Indian 
law concepts that are being eroded through the courts, (4) reaffirmation and support 
of Indian Self-Determination and (5) continued refinement of government to govern- 
ment consultation set forth in Executive Orders and Executive Memorandums of 
past and current administrations. 

I. Reaffirmation of Tribal Sovereignty and Treaty Relationships 

Based on the U.S. Constitution, treaties, statutes and the historical, political and 
legal relationship with the Indian tribes, the United States has assumed a trust re- 
sponsibility to Indian people. Those laws and relationships serve as the backdrop 
for the government-to-government relationship. Rep. Dale Kildee has long advocated 
that Congress, as well as the other branches of government, remember that Article 
VI of the United States Constitution states in part that “This Constitution, and the 
Laws of the United States which shall be made in Pursuance thereof; and all Trea- 
ties made, or which shall be made, under the Authority of the United States, shall 
be the supreme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the Contrary not- 
withstanding.” Despite this constitutional affirmation of the supremacy of treaties, 
many tribes continually face threats of diminishment or disestablishment of their 
reservations and lands reserved under their treaties with the United States as well 
as erosion of the rights and privileges reserved under those documents. This issue 
is very critical when it comes to the land base of tribes and how those lands are 
threatened through rights-of-ways or easements or various other means. For any 
government, land is a foundational block. However, the fee to trust process usually 
takes years or in some cases decades because of different policies of different admin- 
istrations and concerns over gaming. This places tribes in the position of being a 
sovereign that is taxed by a subdivision of a state. This prospect is repugnant to 
tribal governments. Congressional action or an executive order from the President 
that clearly reaffirms those treaty relationships and the inherent sovereignty of 
those tribes and the rights reserved by those tribes would be a good start in helping 
preserve what was intended to be permanent relationships between the Tribes and 
the United States. 

II. Prioritization of Funding 

In light of the foundational nature of the relationship between the tribes and the 
United States, it is frustrating to Tribes when each budget cycle presents the ques- 
tion of whether tribal programs or federally related tribal programs will be properly 
funded or funded at all. The fact that spending on tribal programs is discretionary 
in nature runs counter to the obligations and promises that arise from the trust and 
treaty relationship of the parties. Although progress has been made on increasing 
funding for agencies and programs that provide services in Indian country such as 
the Bureau of Indian Affairs and Indian Health Service as well as increased com- 
mitments to properly fund services provided by tribes such as housing and health 
clinics, it is time to move to a new paradigm in relation to federal funding of tribally 
related programs. Funding for these programs should not be dictated by political 
party affiliation or which party is in office but rather it should be a baseline spend- 
ing obligation that the United States committed to long ago in return for the devel- 
opment of this country. 

III. Support of Indian Law Principles Under Scrutiny by Courts 

Many of the principles and tenets of the trust relationship have been affirmed, 
developed, and refined through the United States court system. However, tribes be- 
lieve this trust relationship is currently being eroded in the courts today. A 2009 
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empirical study done by Matthew Fletcher of Michigan State University College of 
Law entitled: “Factbound and Splitless: Certiorari and Indian Law” shows that since 
the Supreme Court issued its decision in California v. Cabazon Band of Mission In- 
dians in 1987, the Supreme Court has decided against tribal interests in more than 
76 percent of cases. This rate of success is lower than the success rate of criminal 
defendants. With this trend, Tribes are relying more on the Executive Branch as 
well as Congress to be aware of, protect, and uphold the longstanding principles of 
Indian law. The Carcieri decision is a perfect example of this dynamic but it is by 
no means the only example. In addition, there are several cases that are before or 
could come before the United States Supreme Court that could have negative con- 
sequences for Indian Country in a way similar to the Carcieri decision. If the courts 
are not going to protect these long-standing principles, the Executive and Congres- 
sional branches of the government must take up the issue. Discussion is needed on 
ways to address these issues through other avenues such as Congress exercising its 
plenary power in support of tribal issues and in honoring the Federal Government’s 
trust responsibility. 

IV. Reaffirmation of Self-Determination 

Another aspect of the trust relationship that deserves congressional attention is 
the policies on self-determination. There is need for work by the United States in 
formulating strategies to provide effective reaffirmation and support by the Execu- 
tive Branch and Congress of the policy of Indian Self-Determination. Stephen Cor- 
nell and Joseph P. Kalt recently published a paper entitled: “American Indian Self- 
determination: The Political Economy of a Successful Policy”. The authors believe 
that there is an alarming trend away from support for tribal self-determination 
which has been a success. They state: “The policy of self-determination reflects a 
political equilibrium which has held for four decades and which has withstood var- 
ious shifts in the party control of Congress and the White House. While Republicans 
have provided relatively weak support for social spending on Indian issues when 
compared to Democrats, both parties’ representatives have generally been sup- 
portive of self-determination and local self-rule for tribes. Analysis of thousands of 
sponsorships of federal legislation over 1970-present, however, finds the equilibrium 
under challenge. In particular, since the late 1990s, Republican congressional sup- 
port for policies of self-determination has fallen off sharply and has not returned. 
The recent change in the party control of Congress calls into question the sustain- 
ability of self-determination through self-governance as a central principle of federal 
Indian policy.” It is important to begin to discuss strategies to reverse this trend 
and continue forward with the major progress in promoting self-determination that 
has been made on this issue since the administration of President Nixon. 

V. Government-to-Government Consultation 

Finally, and maybe most importantly, there needs to be continued emphasis and 
attention paid to the consultation process that occurs between tribes and the United 
States. When the United States makes decisions and implements those decisions 
through the Executive Branch, there can be an impact. Tribal issues are not con- 
fined simply to the Bureau of Indian Affairs. Tribes work with many agencies on 
many issues. For example, the Nez Perce Tribe is a natural resource intensive tribe 
having connections with over 11 national forests. The relationship between the Nez 
Perce Tribe and the United States Forest Service is extremely important. The Nez 
Perce Tribe has a connection through its treaty with one out of every 20 acres of 
forest service land or 6 percent of the entire national forest system. In addition, the 
Nez Perce Tribe works daily with the Bureau of Land Management, the United 
States Park Service, the Department of Energy through our work on the Hanford 
Nuclear Reservation, the Bureau of Reclamation, the Department of Commerce, the 
Department of Health and Human Services, the Army Corps of Engineers, the U.S. 
Fish and Wildlife Service and many others. The Nez Perce Tribe relies on its gov- 
ernment-to-government relationships to ensure that the rights and privileges of the 
Nez Perce Tribe are protected and preserved. However, despite the best education 
efforts of tribes, many decisions are made by federal agencies without thoughtful 
consideration of the impact these decisions will have on a tribe and without proper 
consultation with the affected tribes. In truth, consultation should be a foundational 
component of decision-making by any federal agency because of the trust relation- 
ship that exits. Tribes believe there is a lack of accountability in this area when 
agencies make decisions and the decision to consult is too individually driven. If the 
will of the persons in charge are to consult, consultation happens. If the will is not 
there, tribes have to fight to force proper agency consultation when consultation 
should just be how business is conducted regardless. President Obama has worked 
to increase meaningful consultation and accountability during his tenure. Those ef- 
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forts need to continue and be supported by Congress through legislation and over- 
sight. 

Thank you for the opportunity to speak here today on this issue. Although this 
is a vast topic that cannot be covered in one hearing, the Nez Perce Tribe does be- 
lieve that there are ways that Congress and the Executive Branch can work in co- 
ordination to reaffirm and improve the trust relationship it has with tribes. 

The Chairman. Thank you very much, Mr. Baptiste. 

Ms. Atcitty, please proceed with your testimony. 

STATEMENT OF SHENAN ATCITTY, LEGAL COUNSEL, 
JICARILLA APACHE NATION 

Ms. Atcitty. Thank you, Mr. Chairman. Aloha. 

The Chairman. Aloha. 

Ms. Atcitty. I am Shenan Atcitty. I am from the Navajo Nation 
and I am a partner with the law firm of Holland & Knight. I have 
had the honor and privilege to represent the Jicarilla Apache Na- 
tion for more than 15 years and am happy to be here with your 
today. President Pesata sends his regrets that he could not be here 
but is very thankful for your holding this very important hearing. 

A lot has been said today about the case involving the Jicarilla 
which is now pending before the United States Court of Federal 
Claims. We filed the case, the nation filed the case, more than a 
decade ago. So, we have been in the case for quite a while. 

It is a pretty broad case involving breach of the Federal Govern- 
ment’s duties with respect to management of their natural re- 
sources. The case has been broken into several phases. We just 
completed trial on Phase 1 which involves the trust funds for a par- 
ticular period. 

When we were before the Supreme Court last year, it was shock- 
ing and disappointing to hearing the Associate Solicitor General 
stand before the Justices and deny the existence of an enforceable 
trust relationship. I commend the panel before me which discussed 
a lot of the underpinnings and the principles. But in real life time, 
to hear that with your client in a case of significant importance, it 
was very disheartening. 

Equally disheartening was the reaction from the Justices. It is 
almost as if they are willing to throw out decades and generations 
of case law regarding the trust responsibility and the fact that we 
have what would otherwise, has otherwise been considered, an en- 
forceable trust duty when the Government is managing Tribal 
trust funds and Tribal trust mineral resources. There had been no 
doubt that certainly that is a fiduciary relationship. 

But the particular issue in our case had to do with discovery. In 
our case, we had filed a motion to compel the Government to 
produce certain documents that it had claimed were protected by 
the attorney-client privilege. We were able to work out, the nation 
was able to work out, an accommodation for part of the documents 
at issue. But there still remains a set that the Government claimed 
were protected by the attorney-client privilege. 

That forced us to go to court and to file a motion before the court, 
the motion to compel. We prevailed at the trial court. The Govern- 
ment appealed and the Federal Circuit supported our position and 
upheld the trial court’s ruling. And the ruling was based on the fi- 
duciary exception, a legal principle, a long-standing legal principle. 
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which would allow a trustee to see communications relating to how 
the trustee, would allow the beneficiary to see communications on 
how the trustee is managing the trust assets. That is what private 
fiduciary’s get, banks who manage your money, you are entitled to 
see that information. 

But for a lot of unfair reasons that we believe that were not sub- 
stantiated, the Court ruled against us. We think that is veiy dam- 
aging. It has been very detrimental to the trust relationship. You 
have heard professors and practitioners explain the practical terms 
of what this decision has done and we think Congress should take 
corrective action and fix that decision. 

In our written testimony we propose a narrow, streamlined fix. 
We think Congress could get an amendment to the American In- 
dian Trust Reform Act and allow trustees, allow Indian trustees, 
to discover and see those types of communications. That is only 
fair. It is the right thing to do. And we look forward to working 
with the Committee to do that. 

My remarks also cover some other areas where we probably need 
more Congressional oversight and attention with respect to man- 
agement of natural resources and land decisions. Even outside the 
litigation context there are still challenges there. And a lot of it is 
bureaucratic resistance. Perhaps some form of ADR that is com- 
pelled by statute. 

Some other hammer needs to be placed on the executives so, they 
know what to do but, unfortunately, when they are trying to avoid 
liability, those issues tend to surface higher and get more attention 
than actually fulfilling trust responsibilities and duties. 

And with, I will conclude my remarks. Thank you, Mr. Chair- 
man. 

[The prepared statement of Mr. Pesata follows:] 

Prepared Statement of Hon. Levi Pesata, President, Jicarilla Apache Nation 

I. Introduction 

On behalf of the Jicarilla Apache Nation (“Nation”), I am Levi Pesata and I serve 
as President of the Jicarilla Apache Nation. I would like to thank the Committee 
for convening this hearing to discuss Indian Energy Issues. The Nation is a feder- 
ally recognized Indian tribe located in north-central New Mexico. Eighty-five (85) 
percent of the tribal population resides on the Jicarilla Apache Reservation (Res- 
ervation), mostly in the town of Dulce, which serves as our tribal headquarters. We 
have a tribal population of nearly four thousand (4,000) members and our Reserva- 
tion consists of approximately one (1) million acres of trust land. 

We have been blessed with abundant natural resources such as oil and gas, tim- 
ber, water, and fish and wildlife. Fortunately, our Reservation was not subjected to 
the disastrous Allotment Policy initiated in the 19th Century. As a result, we do 
not face the difficult checker-board jurisdictional challenges encountered by those 
Tribes and individuals whose lands were broken apart (and in many instances lost) 
as part of that Federal Policy. Certainly, this consequence has been beneficial to 
protect and enhance our sovereign governance over our lands and to facilitate our 
energy development initiatives over the years. Yet, given our extremely rural loca- 
tion, the considerable public health and welfare needs of our people, as well as the 
fact that we provide governmental services not only to our tribal members but for 
those living near or travelling through our Reservation, the Nation has a heightened 
need to generate revenue to provide essential governmental services on our Reserva- 
tion as well as to the surrounding rural region. Thus, we rely heavily on the devel- 
opment of our natural resources, primarily our oil and gas resources, to raise rev- 
enue to fund our government and provision of essential governmental services. The 
Federal Government has significant trust responsibilities and duties to protect our 
trust land and trust resources and to ensure that we obtain the meiximum value 
for our resources. 



79 


Because of the Federal Government’s failure to fulfill its trust responsibilities and 
duties owed to the Nation, we have been compelled to sue our trustee in various 
forums for breaching those trust responsibilities and duties. In one of our cases, an 
issue was recently decided by the U.S. Supreme Court which greatly diminished the 
Trust Responsibility. This decision has broad implications for all Indian tribes and 
is one that Congress should immediately correct. I am pleased to present the Na- 
tion’s testimony on the very important issue of the United States fulfilling the Trust 
Responsibility to Indian tribes. 

II. Background: the Origin and Foundation of the Federal Trust 
Responsibility 

The United States has a special trust responsibility to Indian tribes, and the Fed- 
eral trust responsibility has its roots in the foundation of the American Republic. 
In the early years of our Nation’s history, the British, French, Spanish, and Rus- 
sians had colonies and military forces in North America. These colonial powers en- 
tered into treaties and agreements with Indian nations. The United States sought 
to secure the friendship and allegiance of Indian tribes, so the American Republic 
sought to enter into its own treaties with Indian tribes. 

In a 1778 Treaty, the United States established a military alliance with the Dela- 
ware Nation. The United States pledged to preserve “perpetual peace and friend- 
ship” and “guarantee to the . nation of Delawares, and their heirs, all their terri- 
torial rights in the fullest and most ample manner” so long as the Delaware “hold 
fast the chain of friendship now entered into.” Treaty with the Delaware Nation, 
1778. The United States was anxious to repudiate accusations made by its enemies 
(Great Britain) that it sought to “extirpate” the Delaware and “take possession of 
their country.” ^ 

In the Northwest Ordinance of 1787, Congress pledged “good faith” and protection 
for Indian tribes: 

The utmost good faith shall always be observed towards the Indians, their lands 
and property shall never be taken from them without their consent; and in their 
property, rights and liberty, they shall never be invaded or disturbed, unless in 
just and lawful wars authorized by Congress; but laws founded in justice and 
humanity shall from time to time be made, for preventing wrongs being done 
to them, and for preserving peace and friendship with them . . . 

(The Northwest Ordinance was followed by years of war with the Indians in Ohio, 
which only ended when all of their lands had been ceded and they were removed 
to Indiana — the original Indian territory.) 

In the formative period of the United States, Secretary of War Henry Knox ex- 
plained that violence by U.S. citizens against Indians violated those treaties and en- 
dangered the peace: 

[W]hite inhabitants on the frontiers of North Carolina in the vicinity of Chota 
on the Tenessee River have frequently committed the most unprovoked and di- 
rect outrages against the Cherokee Indians .... [T]his unworthy conduct is 
an open violation of the treaty of peace made by the United States . . . [and] 
have arisen ... to an actual although informal war of the white inhabitants 
against the Cherokees .... [T]he unjustifiable conduct . . . has most prob- 
ably been dictated by the avaricious desire of obtaining the fertile lands pos- 
sessed by the said Indians .... [T]he United States have pledged themselves 
for the protection of the said Indians within the boundaries described by the 
treaty and that the principles of good faith, sound policy and every respect 
which a nation owes to its own reputation and dignity require if the union pos- 
sess sufficient power that it be exerted to enforce a due observance of the said 
treaty .... [Ulnless this shall be the case the powerful tribes of the Creeks, 
Choctaws, and Chickasaws will be able to keep the frontiers of the southern 
states constantly embroiled with hostilities, and that all other tribes will have 
good grounds ... for waging perpetual war against the citizens of the United 
States .... 

Report of Secretary Henry Knox, July 18, 1788. Thus, Federal protection of In- 
dian tribes and Indian lands was essential to maintain the peace of the new 
American Republic. 

In 1791, President George Washington, in his third annual address, explained 
that Congress must protect Indian tribes from violence committed against them by 
U.S. citizens. President Washington told Congress, “[EJfficacious provision should be 


^The Delaware Nation still holds the chain of friendship with the United States though the 
Nation was long ago removed from its original country to Oklahoma. 
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made for inflicting adequate penalties upon all those who, by violating [Indian] 
rights, shall infringe the treaties and endanger the peace of the Union.” 

As an adjunct to America’s colonial legacy, the United States asserted title to the 
13 colonies based on land grants from England. It was recognized that Indian tribes 
held the right of occupancy to the lands undisturbed by the assertion of fee title by 
the Federal Government, except that Indian tribes could not alienate Indian lands 
without the permission of the United States. President Washington signed the first 
Indian Non-Intercourse Act into law to manage Indian land cessions under Federal 
authority: The Act of July 22, 1790 provides: 

[N]o sale of lands made by any Indians, or any nation or tribe of Indians within 
the United States, shall be valid to any person or persons, or to any state, 
whether having the right of pre-emption of those lands or not, unless the same 
shall be made and duly executed at some public treaty, held under the authority 
of the United States. 

Shortly after the passage of the Act, President Washington explained its import 
to the Seneca Nation: 

I am not uninformed that the six Nations have been led into some difficulties 
with respect to the sale of their lands since the peace. But I must inform you 
that these evils arose before the present government of the United States was 
established, when the separate States and individuals under their authority, 
undertook to treat with the Indian tribes respecting the sale of their lands. But 
the case is now entirely altered. The general Government only has the power, 
to treat with the Indian Nations, and any treaty formed and held without its 
authority will not be binding. Here then is the security for the remainder of 
your lands. No State nor person can purchase your lands, unless at some public 
treaty held under the authority of the United States. The general government 
will never consent to your being defrauded. But it will protect you in all your 
just rights. 

American State Papers 142 (1823). 

President Jefferson agreed with Washington’s views on the issue of Indian lands 
and reauthorized the Indian Non-Intercourse Act in the Act of March 30, 1802, 
which provided: 

[N]o purchase, grant, lease, or other conveyance of lands, or of any title or claim 
thereto, from any Indian, or nation, or tribe of Indians, within the bounds of 
the United States, shall be of any validity, in law or equity, unless the same 
be made by treaty or convention, entered into pursuant to the 
constitution .... 

Accordingly, the United States asserted fee titles to lands within its borders, out- 
side the borders of the original 13 colonies, and protected the Indian right of occu- 
pancy or the beneficial interest in the land. 

In the Louisiana Purchase Treaty, President Jefferson agreed that existing inter- 
national treaties with the Indian tribes would be honored, until the United States, 
by mutual consent, had negotiated its own treaties with Indian tribes. Specifically, 
the Treaty provides: 

The United States promise to execute Such treaties and articles as may have 
been agreed between Spain and the tribes and nations of Indians until hy mu- 
tual consent of the United States and the said tribes or nations other suitable 
articles shall have been agreed upon. 

Louisiana Purchase Treaty, Art. VI (1803). In the aftermath of the War of 1812, 
the United States agreed to treat with the Indian tribes on the same basis as it had 
before the War. Specifically, in the Treaty of Ghent, Great Britain sought to protect 
Indian interests and secured the concession that: 

The United States of America engage to put an end immediately after the Rati- 
fication of the present Treaty to hostilities with all the Tribes or Nations of In- 
dians with whom they may be at war at the time of such Ratification, and forth- 
with to restore to such Tribes or Nations respectively all the possessions, rights, 
and privileges which they may have enjoyed or been entitled to in one thousand 
eight hundred and eleven previous to such hostilities. 

Treaty of Ghent, Art. XI (1815). Following the Treaty of Ghent, the United States 
entered into a series of “peace and friendship” treaties with numerous Indian tribes. 
For example, the Treaty with the Sioux of the Lakes, 1815, provides: 



81 


Every injury, or act of hostility, committed by one or either of the contracting 
parties against the other, shall be mutually forgiven and forgot. 

There shall be perpetual peace and friendship between all the citizens of the 
United States of America and all the individuals composing the said tribe . and 
all the friendly relations that existed between them before the war, shall be, 
and the same are hereby renewed. 

The undersigned chiefs and warriors, for themselves, and their said tribe, do 
hereby acknowledge themselves and their aforesaid tribe to be under the protec- 
tion of the United States, and of no other nation, power, or sovereign, whatso- 
ever. 

Taken together with the United States’ assertion of title over Indian lands outside 
the original 13 colonies, the United States’ treaty and statutory pledges of protection 
to Indian nations form the foundation of the Federal trust responsibility. 

In the seminal Cherokee Nation cases, the State Legislature of Georgia sought to 
expropriate the treaty protected lands of the Cherokee Nation and force the Cher- 
okee Nation to dissolve or remove beyond its borders. In Cherokee Nation v. Georgia, 
30 U.S. 1 (1831), the Supreme Court denied jurisdiction over the case, explaining 
that it was a “political” controversy beyond the court’s power and that the Cherokee 
Nation, as an Indian tribe, could not be considered a “foreign” nation within the 
meaning of the Constitution: 

Though the Indians are acknowledged to have an unquestionable, and here- 
tofore unquestioned right to the lands they occupy, until that right shall be ex- 
tinguished by a voluntary cession to our government, yet it may well be doubted 
whether those tribes which reside within the acknowledged boundaries of the 
United States can, with strict accuracy, be denominated foreign nations. They 
may, more correctly, perhaps, be denominated domestic dependent nations. 
They occupy a territory to which we assert a title independent of their will, 
which must take effect in point of possession when their right of possession 
ceases. Meanwhile they are in a state of pupilage. Their relation to the United 
States resembles that of a ward to his guardian. 

The Supreme Court explained the importance of these early treaty relations and 
the meaning of the United States’ protection in Worcester v. Georgia: 

[T]he strong hand of government was interposed to restrain the disorderly and 
licentious from intrusion into their country, from encroachments on their lands, 
and from the acts of violence which were often attended by reciprocal murder. 
The Indians perceived in this protection only what was beneficial to them- 
selves — an engagement to punish aggressions on them. It involved practically 
no claim to their lands, no dominion over their persons. It merely bound the 
Nation to the British Crown as a dependent ally, claiming the protection of a 
powerful friend and neighbour and receiving the advantages of that protection 
without involving a surrender of their national character .... 

The same stipulation entered into with the United States is undoubtedly to be 
construed in the same manner. They receive the Cherokee Nation into their fa- 
vour and protection. The Cherokees acknowledge themselves to be under the 
protection of the United States, and of no other power. Protection does not 
imply the destruction of the protected. 

Worcester v. Georgia, 31 U.S. 515, 517-518 (1832). The Worcester Court explained 
further: 

This treaty . . . [in] its essential articles treat the Cherokees as a nation capa- 
ble of maintaining the relations of peace and war, and ascertain the boundaries 
between them and the United States. 

The Treaty of Holston, negotiated with the Cherokees in July, 1791, explicitly 
recognising the national character of the Cherokees and their right of self-gov- 
ernment, thus guarantying their lands, assuming the duty of protection, and of 
course pledging the faith of the United States for that protection, has been fre- 
quently renewed, and is now in full force. 

To the general pledge of protection have been added several specific pledges 
deemed valuable by the Indians. Some of these restrain the citizens of the 
United States from encroachments on the Cherokee country, and provide for the 
punishment of intruders. 

The treaties and laws of the United States contemplate the Indian territory as 
completely separated from that of the States, and provide that all intercourse 
with them shall be carried on exclusively by the Government of the Union. 
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The Indian nations had always been considered as distinct, independent polit- 
ical communities retaining their original natural rights as undisputed posses- 
sors of the soil, from time immemorial, with the single exception of that im- 
posed by irresistible power, which excluded them from intercourse with any 
other European potentate .... The very term “nation,” so generally applied 
to them, means “a people distinct from others.” The Constitution, by declaring 
treaties already made, as well as those to be made, to be the supreme law of 
the land, has adopted and sanctioned the previous treaties with the Indian na- 
tions, and consequently admits their rank among the powers who are capable 
of making treaties. The words “treaty” and “nation” are words of our own lan- 
guage, selected in our diplomatic and legislative proceedings by ourselves, hav- 
ing each a definite and well understood meaning. We have applied them to Indi- 
ans as we have applied them to the other nations of the earth. 

Worcester v. Georgia, 31 U.S. at 519. In short, the Supreme Court acknowledged 
the original sovereign status of native nations and recognized the treaties as evi- 
dence of the Constitution’s acknowledgement of Indian nations. The United States 
extended Federal protection to Indian nations to prevent encroachment on Indian 
lands by its own citizens, and consequently, to preserve the peace. 

The Trust Responsibility as a Colonial Sword 

At times in the past, the United States used the Federal trust responsibility as 
a sword to strip Indian tribes of their lands in violation of treaties. In Lone Wolf 
V. Hitchcock, 187 U.S. 533 (1903), the Chief of the Kiowa Tribe objected to the sale 
of so-called “surplus land” on the Kiowa Reservation, despite the fact that the Trea- 
ty with the Kiowa, 1867 required % adult male consent to any further sale of tribal 
lands. The Supreme Court refused the challenge, explaining: 

Now, it is true that in decisions of this court, the Indian right of occupancy of 
tribal lands, whether declared in a treaty or otherwise created, has been stated 
to be sacred, or, as sometimes expressed, as sacred as the fee of the United 
States in the same lands .... 

But the right which the Indians held was only that of occupancy. The fee was 
in the United States, subject to that right, and could be transferred by them 
whenever they chose. The grantee, it is true, would take only the naked fee, 
and could not disturb the occupancy of the Indians; that occupancy could only 
be interfered with or determined by the United States. It is to be presumed that 
in this matter the United States would be governed by such considerations of 
justice as would control a Christian people in their treatment of an ignorant 
and dependent race. Be that is it may, the propriety or justice of their action 
towards the Indians with respect to their lands is a question of governmental 
policy, and is not a matter open to discussion in a controversy between third 
parties, neither of whom derives title from the Indians .... 

Plenary authority over the tribal relations of the Indians has been exercised by 
Congress from the beginning, and the power has always been deemed a political 
one, not subject to be controlled by the judicial department of the government. 
Until the year 1871 the policy was pursued of dealing with the Indian tribes 
by means of treaties, and, of course, a moral obligation rested upon Congress 
to act in good faith in performing the stipulations entered into on its behalf. 
But, as with treaties made with foreign nations the legislative power might pass 
laws in conflict with treaties made with the Indians. 

The power exists to abrogate the provisions of an Indian treaty, though presum- 
ably such power will be exercised only when circumstances arise which will not 
only justify the government in disregarding the stipulations of the treaty, but 
may demand, in the interest of the country and the Indians themselves, that 
it should do so. When, therefore, treaties were entered into between the United 
States and a tribe of Indians it was never doubted that the power to abrogate 
existed in Congress, and that in a contingency such power might be availed of 
from considerations of governmental policy, particularly if consistent with per- 
fect good faith towards the Indians. 

Under the Lone Wolf doctrine, the United States sold millions of acres of Indian 
lands as “surplus lands,” supposedly not needed by Indian tribes. From 1887 to 
1934, Indian nations lost more 90 million acres of land to the Allotment Policy at 
issue in Lone Wolf, and although the United States ended the Allotment Policy, pre- 
cious little land has been restored. 

In 1934, Congress, through the Indian Reorganization Act, provided that tribal 
governments should have the right to veto any use or disposition of their land in 
the absence of tribal consent. Specifically, Section 16, discussing powers of Indian 
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tribes, provides, “In addition to all powers vested in any Indian tribe or tribal coun- 
cil by existing law, the constitution adopted by said tribe shall also vest . . . the 
following rights and powers: ... to prevent the sale, disposition, lease, or encum- 
hrance of tribal lands, interests in lands, or other tribal assets without the consent 
of the tribe.” 25 U.S.C. sec. 476. 

Historical abuses of the Federal trust responsibility were limited in the 20th Cen- 
tury by the Courts and Congress. For example, in Shoshone Tribe v. United States, 
299 U.S. 476 (1937), the Shoshone Tribe sued the United States for allowing the 
Arapaho Tribe to live on and claim a one-half interest in the Wind River Reserva- 
tion, which had been reserved to the Shoshone by Treaty. The United States argued 
that the Treaty had a provision to allow for the settlement of friendly Indians on 
the reservation, so the placement of another tribe, such as the Arapaho, had been 
contemplated by the treaty. The Supreme Court rejected that argument: 

Power to control and manage the property and affairs of Indians in good faith 
for their betterment and welfare may be exerted in many ways and at times 
even in derogation of the provisions of a treaty. The power does not extend so 
far as to enable the government to give the tribal lands to others, or to appro- 
priate them to its own purposes, without rendering, or assuming an obligation 
to render, just compensation; * * * for that would not he an exercise of 

guardianship, hut an act of confiscation. The right of the Indians to the occu- 
pancy of the lands pledged to them may be one of occupancy only, but it is as 
sacred as that of the United States to the fee. Spoliation is not management. 

Accordingly, the Shoshone Tribe Court authorized an award of damages by the 
court below on remand in accordance with the 5th Amendment. 

Similarly, in Sioux Nation v. United States, 448 U.S. 371 (1980), the Supreme 
Court held that the United States Congress had not acted in good faith as a trustee 
when it took the Black Hills from the Sioux Nation. Rather, the Federal Govern- 
ment had engaged in an exercise of dishonorable dealing by taking the Sioux Nation 
land without just compensation. Accordingly, the Supreme Court ruled that the 
Sioux Nation was entitled to compensation under the 5th Amendment. 

The Federal Trust Responsibility as a Shield 

At times, the Federal trust responsibility has been used as a shield to protect In- 
dian tribes from third-party depredations. For example, in United States ex rel. 
Hualapai Indians v. Santa Fe Pacific Railroad Co., 314 U.S. 339 (1941), the United 
States sued Santa Fe Railroad for possession of the aboriginal Indian land of the 
Hualapai and for back rent from Santa Fe Railroad for its trespass on the lands. 
The Court ruled in favor of the United States and the Hualapai explaining: 

Unquestionably it has been the policy of the Federal Government from the be- 
ginning to respect the Indian right of occupancy, which could only be interfered 
with by the United States .... [T]he Indian right of occupancy is considered 
as sacred as the fee simple of the whites .... It would take plain and unam- 
biguous action to deprive the Walapais of the benefits of that policy. For it was 
founded on the desire to maintain just and peaceable relations with Indians. 
The reasons for its application to other tribes are no less apparent in case of 
the Walapais, a savage tribe which in early days caused the military no end 
of trouble. 

The Court found no clear congressional action extinguishing the Hualapai title to 
the land, the Railroad surrendered the land to the United States, and the Court or- 
dered an accounting for back rents due to the Tribe. 

The United States has also acted to protect tribal mineral interests and natural 
resources, and when Federal law provides protection for Indian lands and mineral 
leases, lessees must strictly comply with the law. In United States v. Noble, 237 U.S. 
74 (1915), the United States sued Noble for entering into an unauthorized lease 
with Quapaw Indian allottees. The Court explained the United States authority to 
act on behalf of the Quapaw: 

The Quapaws are still under national tutelage. The government maintains an 
agency, and, pursuant to the treaty of May 13, 1833 (7 Stat. at L. 424), an an- 
nual appropriation is made for education and other assistance (37 Stat. at L. 
530, chap. 388). In 1893, the Quapaw National Council made provision for allot- 
ments in severalty which were to be subject to the action of Congress, and in 
the act of ratification of 1895 Congress imposed the restriction upon alienation 
which has been quoted. The guardianship of the United States continues, not- 
withstanding the citizenship conferred upon the allottees; and, where Congress 
has imposed restrictions upon the alienation of an allotment, the United States 
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has capacity to sue for the purpose of setting aside conveyances or contracts by 
which these restrictions have been transgressed. 

The allottees had authority to lease their lands for ten years, and the allottees 
had been induced to enter into a series of overlapping mineral leases of ten years 
for five years in a row, with the final lease being an overlapping lease for a term 
of twenty years. The Court viewed the overlapping leases in an unfavorably: “The 
practice, to say the least, is an abnormal one, and it requires no extended discussion 
to show that it would facilitate abuses in dealing with ignorant and inexperienced 
Indians . . . .” The Noble Court held that Congress had not authorized “overlap- 
ping leases”: 

The rents and royalties were profit issuing out of the land.. It was the intent 
of Congress that the allottees, during the period of the restriction, should be se- 
cure in the actual enjoyment of their interest in the land. The restriction was 
removed only to the extent specified; otherwise, the prohibition against alien- 
ation remained absolute .... 

The allottee, as we have seen, is under an absolute restriction with respect to 
his reversion for a period of twenty-five years from the date of his patent. In 
the light of this restriction, and of the governmental policy which induced it, 
there is sound reason for construing the power as not authorizing anything 
more than a lease in possession, as well understood in the law. At common law, 
as the government points out, it was the established doctrine that a tenant for 
life, with a general power to make leases, could make only leases in possession, 
and not leases in reversion or in furturo. He was not authorized by such a 
power to make a lease to commence ’after the determination of a lease in being. 
Such a lease was deemed to be reversionary. A general power to lease for a cer- 
tain number of years without saying either in possession or reversion, author- 
izes only a lease in possession, and not in futureo. Such a power receives the 
same construction as a power to make leases in possession. What is expressed 
in the one is understood in the other .... 

We are unable to see that the allottee under the power in question has any bet- 
ter position. The protection accorded by Congress, through the restriction upon 
the alienation of the allottee’s estate — modified only by the power to lease as 
specified — was not less complete, because the limitation was not in the interest 
of a remainderman, but was for the benefit of the allottee himself as a ward 
of the Nation. The act of 1897 gives him authority ’to lease’ for a term not ex- 
ceeding the stated limit. Taking the words in their natural sense, they author- 
ize leases in possession, and nothing more. The language does not compel the 
recognition of leases which are to take effect in possession many years after 
their execution, if, indeed, it could be assumed that they were not intended to 
be concurrent. Such leases certainly violate the spirit of the statute, and accord- 
ing to the analogies of the law, they violate its letter. 

The Court found that the “overlapping leases” violated the congressional req- 
uisites for the Indian land leases, and accordingly, the Court held that the leases 
were void. 

The Scope of Federal Laws Are Sometimes Limited to Protect the Federal Trust 

Indian treaties, statutes, executive orders, court decisions and administrative rul- 
ings provide a body of law that forms the backdrop for the trust responsibility and 
the Federal trust is a venerable doctrine with roots reaching to the foundation of 
the American Republic. On occasion, the Supreme Court has limited the scope that 
Federal laws would otherwise have in Indian country, based upon the Federal trust 
responsibility. 

For example, in Ex Parte Crow Dog, 109 U.S. 556 (1883), the Supreme Court held 
that the United States did not have authority to try Crow Dog for the murder of 
Spotted Tail, a well recognized Dakota Chief, because the treaty reserved crimes by 
one Indian against another to tribal justice systems. The Supreme Court explained: 

And congress shall, by appropriate legislation, secure to them an orderly gov- 
ernment; they shall be subject to the laws of the United States, and each indi- 
vidual shall be protected in his rights of property, person, and life.’ It is equally 
clear, in our opinion, that these words can have no such effect as that claimed 
for them. The pledge to secure to these people, with whom the United States 
was contracting as a distinct political body, an orderly government, by appro- 
priate legislation thereafter to be framed and enacted, necessarily implies, hav- 
ing regard to all the circumstances attending the transaction, that among the 
arts of civilized life, which it was the very purpose of all these arrangements 
to introduce and naturalize among them, was the highest and best of all — that 
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of self-government, the regulation by themselves of their own domestic affairs, 
the maintenance of order and peace among their own members by the adminis- 
tration of their own laws and customs. They were nevertheless to be subject to 
the laws of the United States, not in the sense of citizens, but, as they had al- 
ways been, as wards, subject to a guardian; not as individuals, constituted 
members of the political community of the United States, with a voice in the 
selection of representatives and the framing of the laws, but as a dependent 
community who were in a state of pupilage, advancing from the condition of a 
savage tribe to that of a people who, through the discipline of labor, and by edu- 
cation, it was hoped might become a self-supporting and self-governed society. 

Accordingly, the Court held that the general Federal statutes against murder did 
not apply in the killing of one Lakota Indian by another, since the 1868 Treaty with 
the Sioux Nation reserved such crimes to tribal law. 

In the area of taxation, the Supreme Court decided in Squire v. Capoeman, 351 
U.S. 1, 7-10 (1956), that the proceeds of timber sales from allotted trust lands on 
the Quinault Indian Reservation were not subject to Federal capital gains teixes. 
The Court explained: “The Government urges us to view this case as an ordinary 
tax case without regard to the treaty, relevant statutes, congressional policy con- 
cerning Indians, or the guardian-ward relationship between the United States and 
these particular Indians.” The Court agreed that, outside the areas governed by 
treaty and remedial legislation, Indians are citizens and in ordinary affairs of life 
are treated as other citizens. Yet, the Court found that taxation of Indian trust 
lands was the subject of treaty and remedial legislation: 

Congress, in an amendment to the General Allotment Act, gave additional force 
to respondents’ position. Section 6 of that Act was amended to include a pro- 
viso — 

That the Secretary of the Interior may, in his discretion, and he is authorized, 
whenever he shall be satisfied that any Indian allottee is competent and capa- 
ble of managing his or her affairs at any time to cause to be issued to such 
allottee a patent in fee simple, and thereafter all restrictions as to sale, 
incumbrance, or taxation of said land shall be removed and said land shall 
not be liable to the satisfaction of any debt contracted prior to the issuing of 
such patent * * *. 

The Government argues that this amendment was directed solely at permitting 
state and local taxation after a transfer in fee, but there is no indication in the 
legislative history of the amendment that it was to be so limited. The fact that 
this amendment antedated the federal income tax by 10 years also seems irrele- 
vant. The literal language of the proviso evinces a congressional intent to sub- 
ject an Indian allotment to all taxes only after a patent in fee is issued to the 
allottee. This, in turn, implies that, until such time as the patent is issued, the 
allotment shall be free from all taxes, both those in being and those which 
might in the future be enacted. 

The first opinion of an Attorney General touching on this question seemed to 
construe the language of the amendment to Section 6 as exempting from the 
income tax income derived from restricted allotments. And even without such 
a clear statutory basis for exemption, a later Attorney General advised that he 
was — 

(U)nable, by implication, to impute to Congress under the broad language of 
our Internal Revenue Acts an intent to impose a tax for the benefit of the 
Federal Government on income derived from the restricted property of these 
wards of the nation; property the management and control of which rests 
largely in the hands of officers of the Government charged by law with the 
responsibility and duty of protecting the interests and welfare of these de- 
pendent people. In other words, it is not lightly to be assumed that Congress 
intended to tax the ward for the benefit of the guardian. 

Two of these opinions were published as Treasury Decisions. On the basis of 
these opinions and decisions, and a series of district and circuit court decisions, 
it was said by Felix S. Cohen, an acknowledged expert in Indian law, that it 
is clear that the exemption accorded tribal and restricted Indian lands extends 
to the income derived directly therefrom. These relatively contemporaneous offi- 
cial and unofficial writings are entitled to consideration .... 

The wisdom of the congressional exemption from teix embodied in Section 6 of 
the General Allotment Act is manifested by the facts of the instant case. Re- 
spondent’s timber constitutes the major value of his allotted land. The Govern- 
ment determines the conditions under which the cutting is made. Once logged 
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off, the land is of little value. The land no longer serves the purpose for ■which 
it was by treaty set aside to his ancestors, and for which it was allotted to him. 
It can no longer be adequate to his needs and serve the purpose of bringing him 
finally to a state of competency and independence. Unless the proceeds of the 
timber sale are preserved for respondent, he cannot go forward when declared 
competent with the necessary chance of economic survival in competition with 
others. This chance is guaranteed by the tax exemption afforded by the General 
Allotment Act, and the solemn undertaking in the patent. It is unreasonable to 
infer that, in enacting the income tax law. Congress intended to limit or under- 
mine the Government’s undertaking. To tax respondent under these cir- 
cumstances would, in the words of the court below, be at the least, a sorry 
breach of faith with these Indians. 

In short, the Federal trust responsibility provides the overarching principle for 
Federal law relating to Indian trust lands, natural resources, and trust property. 
Other Federal law must be interpreted in light of the Federal trust responsibility 
when it applies to Indian lands, natural resources, trust property, or tribal self-gov- 
ernment. 

Federal Accountability Under the Federal Trust Responsibility 

In the 20th Century, the Supreme Court has held that the United States should 
be held to the exacting standards of a fiduciary in its treaty and trust relationships 
with Indian tribes. In Seminole Nation v. United States, 316 U.S. 286, 297 (1942), 
the Seminole Nation sued the United States for failing to protect the treaty pay- 
ments and annuities due to the Nation. The Supreme Court, rel3dng on the tradi- 
tional standards for common law trustees, explained: 

It is a well established principle of equity that a third party who pays money 
to a fiduciary for the benefit of the beneficiary, with knowledge that the fidu- 
ciary intends to misappropriate the money or otherwise be false to his trust, is 
a participant in the breach of trust and liable therefor to the beneficiary. The 
Seminole General Council, requesting the annuities originally intended for the 
benefit of the individual members of the tribe, stood in a fiduciary capacity to 
them. Consequently, the payments at the request of the Council did not dis- 
charge the treaty obligation if the Government, for this purpose the officials ad- 
ministering Indian affairs and disbursing Indian moneys, actually knew that 
the Counsel was defrauding the members of the Seminole Nation. 

Furthermore, this Court has recognized the distinctive obligation of trust in- 
cumbent upon the Government in its dealings with these dependent and some- 
times exploited people. In carrying out its treaty obligations with the Indian 
tribes the Government is something more than a mere contracting party. Under 
a humane and self imposed policy which has found expression in many acts of 
Congress and numerous decisions of this Court, it has charged itself with moral 
obligations of the highest responsibility and trust. Its conduct, as disclosed in 
the acts of those who represent it in dealings with the Indians, should therefore 
be judged by the most exacting fiduciary standards. Payment of funds at the 
request of a tribal council which, to the knowledge of the Government officers 
charged with the administration of Indian affairs and the disbursement of funds 
to satisfy treaty obligations, was composed of representatives faithless to their 
own people and without integrity would be a clear breach of the Government’s 
fiduciary obligation. 

(Emphasis added). Accordingly, the Supreme Court remanded the case back to the 
lower courts with instructions to determine whether the United States had made 
payments with the knowledge that they would be wasted and a pro'vide a recovery 
for the Seminole Nation, if that were the case. 

he Federal trust responsibility has also been a means to hold the United States 
accountable for its management of Indian resources , when Congress has created a 
statutory framework for management of those resources. In United States v. Mitch- 
ell, 463 U.S. 206 (1983) (Mitchell II), the Supreme Court held that individual Indian 
allottees could sue the United States for breach of trust based on mismanagement 
and waste of timber resources where Congress had enacted a statute providing a 
comprehensive framework for management of the timber resources and the primary 
elements of a common law trust were present: a trustee (the United States), a bene- 
ficiary (Indian allottees), and a trust corpus (Indian timber, lands, and funds). The 
Court explained: 

The timber management statutes, 25 U.S.C. 406^07, 466, and the regulations 
promulgated thereunder, 25 CFR Part 163 (1982), establish the “comprehen- 
sive” responsibilities of the Federal Government in managing the harvesting of 
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Indian timber. The Department of the Interior — through the Bureau of Indian 
Affairs — exercises literally daily supervision over the harvesting and manage- 
ment of tribal timber. Virtually every stage of the process is under federal 
control .... [T]he statutes and regulations now before us clearly give the Fed- 
eral Government full responsibility to manage Indian resources and land for the 
benefit of the Indians. They thereby establish a fiduciary relationship and de- 
fine the contours of the United States’ fiduciary responsibilities .... 

Moreover, a fiduciary relationship necessarily arises when the Government as- 
sumes such elaborate control over forests and property belonging to Indians. All 
of the necessary elements of a common-law trust are present: a trustee (the 
United States), a beneficiary (the Indian allottees), and a trust corpus (Indian 
timber, lands, and funds). “Where the Federal Government takes on or has con- 
trol or supervision over tribal monies or properties, the fiduciary relationship 
normally exists with respect to such monies or properties (unless Congress has 
provided otherwise) even though nothing is said expressly in the authorizing or 
underl 3 dng statute (or other fundamental document) about a trust fund, or a 
trust or fiduciary connection.” . . . 

Our construction of these statutes and regulations is reinforced by the undis- 
puted existence of a general trust relationship between the United States and 
the Indian people. This Court has previously emphasized “the distinctive obliga- 
tion of trust incumbent upon the Government in its dealings with these depend- 
ent and sometimes exploited people.” This principle has long dominated the 
Government’s dealings with Indians. 

Thus, in the 20th Century, the Supreme Court drew on common law trust prin- 
ciples to ensure the United States’ accountability for the management of Indian 
lands, natural resources and trust property. 

The Federal Trust Responsibility and the Indian Minerals Leasing Act 
In 1924, U.S. Attorney General Harlan F. Stone ruled that executive order Indian 
lands could not be leased as public lands because the governing Indian tribe owned 
the beneficial interest in the mineral estate. ^ 

In 1938, Congress enacted the Indian Mineral Leasing Act (IMLA) to provide gen- 
eral governance of mineral leasing on Indian lands. ^ Federal Courts explain that: 
“[T]he United States, acting to safeguard the Indians in the conduct of their affairs, 
has established a comprehensive statutory and regulatory scheme covering mineral 
leasing on tribal lands.” The basic purpose of the IMLA is to “maximize tribal reve- 
nues from reservation lands.”® The IMLA provides that: 

[Tribal lands] may, with the approval of the Secretary of the Interior, be leased 
for mining purposes, by authority of the tribal council . . . for terms not to ex- 
ceed ten years and as long thereafter as minerals are produced in paying quan- 
tities, that [IJeases for oil and or gas-mining purposes . . . shall be offered to 
the highest responsible qualified bidder at public auction or on sealed bids. ® 
Under the IMLA, the Secretary serves as both the administrator and the trustee 
of tribal government oil and gas resources. Acting for the Secretary, the BIA 
Superintenden must take the Indian tribe’s best interests into account when making 
any decision involving leases on tribal lands, and has broad discretion to consider 
all factors that may affect tribal interests, including long-term economic interests, 
conservation of tribal mineral resources, and production. ^ The Secretary’s regula- 
tions implementing the IMLA explain: 

These regulations are intended to ensure that Indian mineral owners desiring 
to have their resources developed are assured that they will be developed in a 
manner that maximizes their hest economic interests and minimizes any ad- 
verse environmental or cultural impacts resulting from such development. ® 


234 Op. Att’y Gen. 171 (1924). 

3U.S.C. §396a-396g. 

"^United States v. 9,345.53 Acres of Land, Etc., 256 F. Supp. 603 (W.D.N.Y. 1966). 

^Kerr UcGee v. Navajo Nation, 471 U.S. 195, (1985). 

^United States v. 9,345.53 Acres of Land, Etc., 256 F. Supp. at 605 (quoting 25 U.S.C. sec. 
396a-396d). 

'^Kenai Oil and Gas v. Dept, of Interior, 671 F.2d 383 (10th Cir. Utah). 

825 C.F.R. §211.1(a). 
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Oil and gas leases on Indian lands entered into under the authority of the IMLA, 
and which violate the IMLA are void. ® 

The IMLA and its implementing regulations establish a comprehensive Federal 
law framework for the management of Indian trust resources, and the BIA and the 
Interior Department are involved in the daily management of Indian mineral re- 
sources under the Act. The basic elements of a common law trust are present: the 
trustee (the United States), the beneficiary (the Indian tribe), and the trust corpus 
(the Indian minerals, lands, money and funds). Thus, the IMLA imposes fiduciary 
obligations on the United States acting through the Secretary in order to meiximize 
mineral revenues for Indian tribes. 

In Jicarilla Apache Tribe v. Supron Energy, Southland Royalty, and Secretary 
Hodel, 782 F.2d 856 (10th Cir. 1986), the Jicarilla Apache Tribe sued Supron, 
Southland and Secretary Hodel for failing to properly value and account for oil and 
gas royalties due to the Jicarilla Apache Tribe under IMLA mineral leases. Com- 
paring the IMLA to the timber statues and regulations at issue in Mitchell II, the 
10th Circuit en banc explained: 

Leasing of minerals located on Indian reservations is also a creature of federal 
statute. As in timber harvesting, the federal government’s role in mineral leas- 
ing is pervasive and its responsibilities comprehensive. The Indian Mineral 
Leasing Act of 1938, 25 U.S.C. Secs. 396a-396g (1976), requires the Secretary 
to: set the “terms” and “conditions” for leasing, id. Sec. 396b; approve leases, 
id. Sec. 396a; establish lease sale procedures, id. Sec. 396b; reject unsatisfactory 
bids, id.; require satisfactory performance bonds of lessees, id. Sec. 396c; pro- 
mulgate rules and regulations governing “all operations” under leases, id. Sec. 
396d; and approve leases for subsurface storage when necessary to avoid waste, 
or to promote conservation of resources, or to protect tribal welfare, id. Sec. 
396g. The evident purpose of the statute is to ensure that Indian tribes receive 
the maximum benefit from mineral deposits on their lands through leasing. 

This interpretation is supported by the Act’s legislative history. When the Act 
was proposed, the Secretary of the Interior urged that the legislation be enacted 
because “it is not believed that the present law is adequate to give the Indians 
the greatest return from their property.” Senate Report No. 985 at 2 (1937); 
House Report No. 1872 at 2 (1938). Congress responded to the need to ensure 
that the Indians’ welfare be protected and their natural resources be managed 
to the tribes’ maximum benefit by emphasizing the Secretary’s fiduciary obliga- 
tions, directing the Secretary to approve lease sales only when they are “in the 
interest of the Indians.” 

Interior has promulgated extensive regulations for managing leases under the 
Act. See 25 C.F.R. pt. 211 (1982). The regulations stress that the Secretary 
must act in the best interests of the tribes. See, e.g., id. Secs. 211.3(b), .6(a), 
.9(b)(1), .12(a), .19, .21(a), .22, .27. Additional regulations, published in 30 
C.F.R. Part 221, require the government to maintain comprehensive records of 
price and production, and to determine royalties. 30 C.F.R. Sec. 221.12. These 
regulations detail in exhausting thoroughness the government’s management 
and regulatory responsibilities. See id. pt. 221. 

Because the statutes and regulations contain such an explicit and detailed enu- 
meration of duties, in my view Mitchell II compels the conclusion that Congress 
intended the Secretary to be a trustee. 

The 10th Circuit ruled that the Secretary breached his trust responsibility to the 
Jicarilla Apache Tribe by failing to administer royalty payments for the Tribe’s gas 
resources in a manner that would maximize the return to the Tribe. In addition, 
the Court upheld the trial court’s determination that the Secretary had breached 
his trust responsibility by failing to insure that lessees complied with the terms of 
tribal oil and gas leases and by being negligent in monitoring for potential drainage 
by lessees. 

The Administration’s Stated Policy 

For the past 30 years and more, the Executive Branch and Congress have pro- 
moted the Federal government-to-government relationship with Indian tribes. The 
guiding executive branch pronouncement on this policy is President Clinton’s Execu- 
tive Order 13175 (2000), which directs Federal agencies in their dealings with In- 
dian tribes to be guided by the fundamental principles that: 


^See Kenai Oil and Gas v. Dept, of Interior at 607—608 (The leases in question, entered into 
in violation of the provisions of sections 396a, 396h, 396c, and 396d . . . are void). 
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The United States has a unique legal relationship with Indian tribal govern- 
ments as set forth in the Constitution of the United States, treaties, statutes, 
Executive Orders, and court decisions. Since the formation of the Union, the 
United States has recognized Indian tribes as domestic dependent nations 
under its protection. The Federal Government has enacted numerous statutes 
and promulgated numerous regulations that establish and define a trust rela- 
tionship with Indian tribes. 

Our Nation, under the law of the United States, in accordance with treaties, 
statutes, Executive Orders, and judicial decisions, has recognized the right of 
Indian tribes to self-government. As domestic dependent nations, Indian tribes 
exercise inherent sovereign powers over their members and territory. The 
United States continues to work with Indian tribes on a government-to-govern- 
ment basis to address issues concerning Indian tribal self-government, tribal 
trust resources, and Indian tribal treaty and other rights. 

The United States recognizes the right of Indian tribes to self- government and 
supports tribal sovereignty and self-determination. 

More specifically, agencies are directed to “respect Indian tribal self-government 
and sovereignty, honor tribal treaty and other rights, and strive to meet the respon- 
sibilities that arise from the unique legal relationship between the Federal Govern- 
ment and Indian tribes.” The Bush and Obama Administrations have pledged to 
honor the Clinton Executive Order on Consultation and Collaboration with Indian 
Tribal Governments. 

III. Breach of Trust Case — Fiduciary Excpetion 

In January 2002, the Jicarilla Apache Nation filed a breach of trust suit against 
the Federal Government in the U.S. Court of Federal Claims (CFC) for mismanage- 
ment of the Nation’s trust funds and trust assets. The trust funds at issue are held 
in trust and managed by the United States for the Nation. 

From December 2002 to June 2008, the Government and the Nation engaged in 
an alternative dispute resolution process. During this time, the parties produced 
thousands of documents. The Government withheld 226 potentially relevant docu- 
ments claiming that they were protected from disclosure by the attorney-client privi- 
lege, the attorney work-product doctrine, or the deliberative-process privilege. 

With no apparent end to the ADR process, in 2008 Nation requested that the case 
placed on the active litigation docket. The CFC divided the case into phases for trial 
and set a discovery schedule. The first phase involves the Government’s manage- 
ment of the Nation’s trust fund accounts from 1972 to 1992 and our claim that dur- 
ing this period the Government failed to invest its trust funds properly, by failing 
to meiximize returns on our trust funds, investing too heavily in short-term matu- 
rities, and failing to pool our trust funds with other tribal trusts. During the dis- 
covery process, the Nation filed a motion to compel the Government to produce the 
226 withheld documents. The Government withdrew its deliberative-process privi- 
lege claim and agreed to produce 71 documents, but continued to invoke the attor- 
ney-client privilege and attorney work-product doctrine for the remaining 155 docu- 
ments. Among other claims, the Government maintained that those documents con- 
tained advice given by the Department of the Interior Solicitor’s Office (and other 
federal legal offices) about acceptable investments for tribal trust assets. 

The Nation asked the CFC to require the Government to produce these documents 
on the basis of the “fiduciary exception” to the attorney-client privilege, a well-estab- 
lished exception in the common law of trusts. It provides that a trustee cannot with- 
hold from the beneficiary any legal advice about the management of trust assets. 
The justification for this exception is two-fold. First, the trustee is not the exclusive 
client of the attorney rendering advice, but rather is obtaining that advice as a rep- 
resentative of the trust’s beneficiaries. Thus, the trustee does not have an attorney- 
client privilege that would exclude the beneficiary from access to the legal advice. 
Second, the trustee has a duty to disclose all information related to trust manage- 
ment to the beneficiary. This duty overrides the attorney-client privilege, especially 
where the information sought by the beneficiary is relevant to an alleged breach of 
a fiduciary duty. 

The CFC accepted the Nation’s “fiduciary exception” argument and ordered the 
Government to produce the attorney-client documents to the Nation. The Govern- 
ment appealed the CFC’s ruling to the U.S. Court of Appeals for the Federal Circuit. 
The Federal Circuit affirmed the CFC’s ruling. The Government sought review by 
the Supreme Court. The Court agreed to hear the appeal and heard oral arguments 
in April 2011. 

It’s important to note that the Nation had a strong legal basis for seeking court 
ordered production of these documents. At that point, several decisions by federal 



90 


courts had favorably applied the “fiduciary exception” to the Government in pre- 
vious breach of trust cases. Moreover, the Court of Federal Claims and the U.S. 
Court of Appeals for the Federal Circuit agreed with our position. All of the appel- 
late litigation was instigated by the Government in an apparent attempt to create 
an adverse precedent that it could rely on in defending against the other pending 
tribal trust lawsuits. 

The Supreme Court’s Decision 

On June 13, 2011, in a 7-1 decision, the Supreme Court unfortunately ruled in 
the Government’s favor with respect to whether the “fiduciary exception” can be ap- 
plied to the Government. See 131 S.Ct, 2313 (2011). The majority held that tribes 
suing the Government for breach of trust cannot require the Government to disclose 
documents containing legal advice the Government obtained regarding the manage- 
ment of tribal trust assets. 

Justice Sotomayor agreed with the Nation’s position and expressed her views in 
a dissenting opinion. (One Justice, Elena Kagan, recused herself and did not partici- 
pate in the decision of the case because she had served as the United States Solic- 
itor General when this case was making its way through the appeals process). 

The majority opinion, written by Justice Alito, ruled that when the Government 
manages Indian trust property, including trust funds, it does not act as a private 
trustee and is not subject to the general common law trust principles that are appli- 
cable to private trustees. Rather it acts in its sovereign capacity as Government and 
in the furtherance its own sovereign interests: 

Although the Government’s responsibilities with respect to the management of 
funds Belonging to Indian tribes bear some resemblance to those of a private 
trustee, this analogy cannot be taken too far. The trust obligations of the United 
States to the Indian tribes are established and governed by statute rather than 
the common law, and in fulfilling its statutory duties, the Government acts not 
as a private trustee but pursuant to its sovereign interest in the execution of 
federal law. 

Id. at 2318. Accordingly, the majority held that the Government is not subject to 
the common law “fiduciary exception.” 

The majority reasoned that the two justifications for the “fiduciary exception” do 
not apply to the Government. First, when the Government obtains legal advice re- 
garding the management of Indian trust funds, it does so not as a mere representa- 
tive of the Nation, but in its own sovereign capacity and in furtherance of its own 
interests. “For that reason,” the majority held, “when the Government seeks legal 
advice related to the administration of tribal trusts, it establishes an attorney-client 
relationship related to its sovereign interest in the execution of federal law. In other 
words, the Government seeks legal advice in a ‘personal’ rather than a fiduciary ca- 
pacity.” Id.. 2327-28. That advice is privileged and not subject to disclosure. 

Second, the majority held that the Government does not have a general common 
law duty to disclose information to Indian trust beneficiaries. The majority stated 
that “common-law principles are relevant only when applied to a ‘specific, applica- 
ble, trust-creating statute or regulation.’” Id. . at 2329. In this case, the majority held 
that the relevant statute — 25 U.S.C. § 162a(d) — requires disclosure of periodic state- 
ments of trust fund performance and account balances, but it does not require the 
disclosure of all information related to the administration of the trust funds. The 
majority stated: “We will apply common-law trust principles where Congress has in- 
dicated it is appropriate to do so.” Id. at 2340. In view of the limited duties man- 
dated by Congress in 25 U.S.C. § 162a(d), the majority refused to apply common- 
law trust principles to require the disclosure of additional information. 

Finally, the majority noted that the Government pays for legal advice out of its 
own funds, instead of trust funds, and that the documents containing the advice are 
“the property of the United States.” Id., at. 2330. The Court considered these to be 
significant factors in deciding who ought to have access to the documents. 

Justice Ginsburg wrote a concurring opinion that was joined by Justice Breyer. 
They said the majority opinion went too far by indicating that the government may 
have the power to withhold additional documents from tribes (in addition to docu- 
ments protected by the attorney-client privilege). 

Justice Sotomayor wrote a dissenting opinion. She said that the statutory frame- 
work governing Indian trust funds is adequate to allow courts to apply general trust 
principles, including the common law duty to disclose information to trust bene- 
ficiaries: 

We have never held that all of the government’s trust responsibilities to Indians 
must be set forth expressly in a specific statute or regulation. To the contrary, 
where, as here, the statutory framework establishes that the relationship be- 
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tween the government and an Indian tribe bears the hallmarks of a conven- 
tional fiduciary relationship, we have consistently looked to general trust prin- 
ciples to flesh out the government’s fiduciary obligations. 

Id. at 2339. 

Implications of the Court’s Decision 

This decision is extremely disappointing. It prevents Indian tribes from obtaining 
information about the management of their trust assets that is available to “private” 
trust beneficiaries who sue their trustees for breach of trust. It turns Indians into 
“second class beneficiaries” in terms of their rights to receive information and to as- 
sess their trustee’s performance of its fiduciary obligations. The Supreme Court held 
that the United States is different from other trustees and is not bound by the same 
rules. The Supreme Court majority discussed in abstract terms how the Govern- 
ment, as a “sovereign,” is different from other trustees and stated that “the Govern- 
ment has too many competing legal concerns” to permit a case-by-case inquiry as 
to whether it has to balance competing interests in a particular case. This rationale 
is astounding in light of the fact that there were NO competing interests set forth 
in the record. 

The decision is also troubling because it limits the applicability of general trust 
law principles to the Government’s management of Indian trust assets. The majority 
stated that “common-law principles are relevant only when applied to a ‘specific, ap- 
plicable, trust-creating statute or regulation,”’ and further that the courts will only 
“apply common-law trust principles where Congress has indicated it is appropriate 
to do so.” Previously, the Court had required specific trust-creating statutes only to 
establish jurisdiction under the Tucker Act for claims for money damages. The 
Court’s decision now appears to impose this requirement on all trust claims against 
the Government, including claims for non-monetary relief, like the Nation’s claim 
for the production of documents in this case. 

The majority asserted that “[t]he Government assumes Indian trust responsibil- 
ities only to the extent it expressly accepts those responsibilities by statute.” Jus- 
tices Ginsburg and Breyer, in their concurring opinion, criticized this language as 
being unnecessarily broad. Justice Sotomayor, in her dissent, expressed fear that 
the Court’s decision may “reinvigorate the position of the dissenting Justices in [the 
Court’s previous decisions in White Mountain Apache and Mitchell II, who rejected 
the use of common-law principles to inform the scope of the Government’s fiduciary 
obligations to Indian tribes.” From now on, the Government will cite this language 
to attempt to minimize its fiduciary duties to Indians and to avoid liability for its 
mismanagement of Indian assets. 

As Andrew Cohen wrote in the Atlantic, an unsettling theme that emerges from 
the Supreme Court’s opinion is that the “trust” relationship between the Govern- 
ment and Indians “is less about ’trust’ and more about the exercise of [the Govern- 
ment’s] sovereign authority over a vanquished people.” 

Legislative “Fix” 

We are very disappointed by the Supreme Court’s decision and concerned about 
the negative implications on the Trust Responsibility as well as the detrimental im- 
pact for other Indian tribes. Fortunately, Congress can correct this decision through 
legislation. We suggest that Congress amend the American Indian Trust Fund Man- 
agement Reform Act of 1994, by adding a new provision to 25 U.S.C. 162a(d): 

New provision: (9) Providing Indian tribes, upon request, with any documents 
relating to the Secretary’s management of the tribe’s trust funds and natural 
resources except for work product relating to litigation or potential litigation be- 
tween the United States and a tribe or individual Indian. 

We strongly believe that Congress should immediately take action to correct this 
detrimental decision. 

IV. Trust Responsibility: Trust Lands and Mineral Resourees 

The Nation also takes this opportunity to raise a set of other trust responsibility 
issues which relates to our trust land and mineral resources. 

Oil and Gas Exploration and Production 

The Nation continues to experience challenges with oil and gas lease compliance 
primarily due to the large amount of acreage under lease and/or production, the 
number of wells in service, the extensive gas gathering systems operating through- 
out the Reservation, the large number of operators and related vendor service pro- 
viders on the Reservation, to name a few. Under these circumstances, there is an 
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acute need for additional regulatory oversight including enhanced federal coordina- 
tion with the Nation and increased funding to fully support tribal regulatory needs. 

As discussed above, oil and gas leasing activity on our Reservation is conducted 
in accordance with the IMLA or the IMDA, and through these laws, Congress cre- 
ated a statutory fiduciary relationship, whereby the government acts as a trustee 
for the tribes in the context of mineral leasing of tribal trust resources. Accordingly 
the three separate agencies within the Department of Interior (Department) have 
jurisdiction over Indian leasing: the Bureau of Indian Affairs (BIA), the Bureau of 
Land Management (BLM), and the Office of Natural Resources Revenue (ONRR). 
The Nation exercises concurrent regulatory jurisdiction with these federal agencies 
over oil and gas leasing activities, and the Nation imposes and collects tribal sever- 
ance taxes. 

Yet, though we have made tremendous progress of the years working with our 
federal partners, the Nation believes there is room for improvement as far as coordi- 
nation in the management and regulation among the Nation and the federal agen- 
cies. The Nation requests that Congress exercise oversight to consider a reform of 
current policies, procedures, practices and systems of the Department, the BIA, the 
BLM, and the ONRR in order to ensure the proper and efficient discharge of the 
Secretary’s trust responsibilities regarding oil and gas leasing on our Reservation. 

Bankruptcy Filings by Oil and Gas Lessees 

The Nation is concerned about the bankruptcy filings involving entities that hold 
or assert rights to IMLA leasing interests covering thousands of acres on our Res- 
ervation. In some cases, it is apparent that these bankruptcy filings have been pur- 
sued as a means to circumvent federal and tribal laws. The Nation has already been 
involved in several bankruptcy proceedings to protect our interest in these IMLA 
leases. To address this alarming circumvention of federal law and regulations, the 
Nation proposes that legislative or administrative fixes be put into place. Specifi- 
cally, the law should be made clear that prior to any assignment or assumption of 
tribal oil and gas leases, especially in the context of bankruptcy cases, both the trib- 
al mineral owner and the BIA must review and duly approve. A related issue is 
compliance by industry and enforcement by the BIA. It is important that Congress 
protect the integrity of IMLA leases by ensuring that federal and tribal oil and gas 
regulatory authority is not diminished through bankruptcy filings. 

Split Mineral Estate Development 

An important aspect of the trust responsibility is to protect the integrity of the 
Nation’s sovereignty and control of our lands and the development of our resources. 
This extends to the development of the split mineral interests on our Reservation. 
As noted above, our Reservation was not subject to the Allotment Policy and Law 
and therefore we retain 100 percent of the surface and mineral estate of our original 
Executive Order lands. However, the Nation subsequently purchased several large 
ranches adjacent to the Reservation and such lands and minerals were taken into 
trust and added to the Reservation. One particular ranch was taken into trust sub- 
ject to a split mineral estate. 

As background, in 1985, the Nation purchased a 55,000 acre ranch contiguous to 
our northeastern boundary. At the same time, we purchased an approximate undi- 
vided twenty-five percent (25 percent) interest in and to all oil, gas, and other min- 
erals owned by the seller, who held seventy-five percent (75 percent) of the mineral 
estate. A third party entity holds the other twenty-five percent (25 percent) of the 
mineral interests. In November 1987, the Nation conveyed the surface lands of this 
property to the United States, to be held in trust. In December 1987, the Nation 
conveyed its interest in the mineral estate to the United States. On or about March 
10, 1988, pursuant to 25 U.S.C. § 465, the United States accepted these conveyances 
and approved the trust status of the surface lands and the Nation’s undivided inter- 
est in the subsurface mineral estate. On or about September 1, 1988, pursuant to 
26 U.S.C. § 467, the United States added the surface lands and the Nation’s undi- 
vided interest in the subsurface mineral estate to the Reservation. See, Proclama- 
tion of Certain Lands as Part of the Jicarilla Apache Reservation, 53 Fed. Reg. 
37355-02 (Sept. 26, 1988). 

In 2006, more than twenty years after the Nation purchased the ranch and eight- 
een years after the United States took into trust the surface lands and mineral in- 
terest the Nation purchased, the owner of the majority mineral interest entered into 
a lease with a third party for mineral development. The lease was not reviewed by 
the Nation or the BIA even though it purported to lease the Nation’s trust lands 
and its undivided trust mineral interest. BIA is responsible to review and approve 
the leasing of tribal lands and mineral resources, and is further required to secure 
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our consent. The failure to exercise these trust duties constitutes a breach of the 
Federal Government’s trust responsibility. 

Incidentally in July 2006, the Solicitor’s Office of the Department of the Interior 
essentially determined that neither the Nation nor the United States could “stop” 
development, which has lead to a confusing opinion creating more questions than 
answers. In particular, the Solicitor’s opinion ignores Supreme Court decisions, 
which clearly hold that Indian trust land cannot be leased or otherwise encumbered 
without the approval of Congress. Congress has passed statutes which provide such 
approval subject to important protections, such as the IMLA and the Indian Reorga- 
nization Act. The fundamental reason for these laws is that the United States to 
hold title to Indian trust land, and therefore, the United States must protect the 
beneficial interest of the Indian nation. The Nation requested that the Solicitor re- 
scind or modify its legal opinion and further requested to meet directly with the So- 
licitor. Our requests were not granted, though the law is clear that both federal ap- 
proval and tribal consent are required prior to any development or encumbrance of 
tribal trust minerals. Congress should exercise its oversight authority over the De- 
partment of the Interior to ensure that these important and fundamental principles 
are fully adhered to, especially in our case where we have worked so hard to protect 
reservation lands. 

Dual Taxation of Oil and Gas Production in Indian Country 

Our Nation heavily depends on our oil and gas production as the primary means 
of generating governmental revenue. Our Reservation is located in the San Juan 
Basin, a well-known prolific source of oil and gas production for over seventy (70) 
years. Oil and gas development began on our Reservation during the 1950’s, under 
the leasing authority of the Secretary of the Interior pursuant to the IMLA. 
Throughout those early years, the Secretary negotiated and entered into oil and gas 
IMLA leases on the Nation’s behalf leaving us with a modest royalty interest in the 
development and production of our oil and gas reserves. In the 1970’s and 1980’s 
the Nation became more active in the development of our resources and won a sig- 
nificant legal ruling in the U.S. Supreme Court in 1982. In that seminal case, 
Jicarilla Apache Tribe v. Merrion, 455 U.S. 130 (1982) the U.S. Supreme Court rec- 
ognized our inherent right to regulate our lands and resources within our Reserva- 
tion, and upheld our sovereign authority to impose our own severance tax on the 
production of our oil and gas resources. That same year. Congress passed the Indian 
Minerals Development Act (IMDA) which authorized Tribes to negotiate energy 
deals directly, though subject to Secretarial approval. The tremendous impact of the 
Merrion case coupled with the enactment of the IMDA provided our Nation and 
other Tribes powerful resources and tools to expand our energy development initia- 
tives. 

Following our victory in the Merrion case, the Supreme Court considered another 
case arising from our Reservation which involved an oil and gas company’s chal- 
lenge to the imposition of the New Mexico Oil and Gas Severance Tax for activities 
on the Reservation arguing that those taxes were preempted by the State and Tribal 
regulatory schemes. In that case. States were granted permission to impose sever- 
ance taxes on non-Indian activities involving the on-reservation production of Indian 
oil and gas reserves in the 1989 United States Supreme Court decision Cotton Petro- 
leum V. New Mexico, 490 U.S. 163 (1989), which established a dual taxation burden 
on tribal non-renewable trust resources. 

Three years later. Congress acknowledged the problem with this type of dual tax- 
ation. In the Energy Policy Act of 1992, Pub. L. 102-486, an Indian Energy Re- 
sources Commission (“Commission”) was established. Among several other objec- 
tives, the Commission was to (1) develop proposals to address the dual taxation of 
the extraction of mineral resources on Indian reservations; (2) develop proposals on 
incentives to foster the development of energy resources on Indian reservations; (3) 
identify barriers or obstacles to the development of energy resources on Indian res- 
ervations, (4) make recommendations designed to foster the development of energy 
resources on Indian reservations and promote economic development; and (5) de- 
velop proposals on taxation incentives to foster the development of energy resources 
on Indian reservations including, but not limited to, investment tax credits and en- 
terprise zone credits. 

In June 2001, the Nation attempted to address the dual taxation issue working 
with our then senior Senator, Pete Dominici, who introduced S. 1106, a bill to pro- 
vide a tcix credit for the production of oil or gas from deposits held in trust for, or 
held with restrictions against alienation by, Indian tribes and Indian individuals. 
A year later, the National Congress of American Indians passed Resolution #BIS- 
02-060 to include S. 1106 in the National Energy Bill during conference between 
the United States House of Representatives and the United States Senate. However, 
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the proposed bill was referred to the Committee on Finance, and was not passed 
into law. 

To date, the issues the Commission was to address have not been fully addressed 
by either the Commission or Congress. As tribes increase their economic develop- 
ment efforts, issues with dual teixation also increase. Dual taxation is an impedi- 
ment and deterrent to economic development on Indian trust and restricted land. 
Dual taxation of tribal oil and gas reserves creates an adverse economic environ- 
ment which impedes self-determination and strong economic development in Indian 
Country. The United States Congress has the power to address the dual taxation 
of tribal non-renewable resources by providing a Federal tax credit for the produc- 
tion of tribal resources, much like the one Senator Dominici introduced in the 107th 
Congress. 

It is important to note that the State of New Mexico enacted a state severance 
tax credit for producers who developed new wells after 1995. This is an important 
incentive to address the dual taxation issue. However, it also important to note that 
the many of the existing wells on the Nation’s lands were placed in service prior 
to 1995, and that many other States with oil and gas producing tribal lands do have 
similar law in place. 

Thus, the enactment of a Federal tax credit for the production of oil and gas pro- 
duced on Indian lands would be helpful in addressing this problem. The creation 
of such a tax credit would not only address the dual taxation of tribal non-renewable 
resources, but would also help stimulate tribal economies, and contribute to the 
United States energy policy of boosting domestic production to decrease reliance on 
foreign production. It is truly ironic that, as America seeks greater energy independ- 
ence and undertakes hazardous energy sources such as nuclear energy and off-shore 
drilling. Federal caselaw burdens the development of safe Native American energy 
resources with dual taxation. This must end. 

We respectfully request an opportunity to work with you to craft a provision out- 
lining Federal teix credit for the production of oil and gas produced in Indian Coun- 
try. This will certainly strengthen the trust responsibility to protect tribal trust 
lands and mineral resources. 

V. Conclusion 

In closing, the Nation appreciates the opportunity to appear before this Com- 
mittee and provide testimony on this extremely important subject. We look forward 
to working with the Committee to strengthen and enhance the Trust Responsibility. 

The Chairman. Thank you very much, Ms. Atcitty. 

Mr. Halbritter, in your testimony you stated that “flawed imple- 
mentation” of the trust responsibility is where Tribes are most af- 
fected. What can Congress and the Administration do to improve 
implementation of the trust responsibility? 

Mr. Halbritter. Well, we are recommending that a review com- 
mission be established. One was in the past, but one that can in- 
vestigate and be empowered to help understand this issue better. 

In our particular situation, local governments. State and local 
governments, contradict the intent of the way our protections and 
our treaties and the trust responsibility exist. And oftentimes the 
Government ignores our request, despite our treaty guarantees, to 
have the opportunity to be protected, the opportunity to be heard, 
the opportunity to appeal to the Federal Government. It is right in 
our treaties which as we know by the Constitution are the supreme 
law of the land. 

The Federal Government often, our position is often determined 
by their will, or lack of will, to involve themselves as a moderator 
when we are in conflict with State and non-Federal governments. 
And oftentimes, as we know, the facts determine the outcome of a 
case. And a lot of times our issues are overtaken by lawyers. 

And so, when the issue is shaped by the local courts, we are the 
minority in this Country. The locals will always be in the majority. 
They will always have the more popular will opposing us in a con- 
flict. That is where the Federal trust responsibility is critical, to 
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help moderate and alleviate the change in leverage in your rela- 
tionship. 

Every case now that comes before this court that is alienated 
from Indian life, I mean, I do not know if any of these courts often 
really know what is going on in the communities and as a result 
what is decided in the courtroom is somewhat limited. Whereas the 
Federal Government has representatives that can visit Indian res- 
ervations, can talk to Indian people and get to the heart of the 
issue and help when our position is so impeded by the fact that we 
do not represent the majority where we are located. We are the mi- 
nority. We are often picked on and vilified when there is an issue. 

And the media also plays into that as well. Sure, we do not ex- 
pect Confess to be able to do anything about the media, but they 
can certainly have a role and they have an obligation under law 
and a duty by honor as well to work with Indian nations to resolve 
these issues. And that is our preferred choice. It is not to be in the 
courts but to be at a table where we can negotiate and discuss 
these things just like the original relationships were established by 
negotiation and treaty. 

The Chairman. Thank you very much. 

President Sharp, you are a member of the Commission on Indian 
Trust Administration and Reform that was created by the Depart- 
ment of Interior following the Cobell settlement. Can you describe 
what the end product will be for the Commission? And what impact 
you think that will have on Tribal governments and the Indian 
people? 

Ms. Sharp. Thank you for that opportunity and question. Chair- 
man. 

We have had many discussions about our preliminary work, 
about organizing the Commission and certainly are looking at the 
goals of the Commission. The goals include providing a comprehen- 
sive evaluation of the trust services, management functions. We 
hope to deliver a very well thought out, a very well informed set 
of recommendations following a comprehensive evaluation. 

We have recognized that there is not going to be a single person 
that is going to have enough expertise to look at the entire system, 
that we are going to have to reach out to subject matter experts 
in leasing and various other topics that are going to require exper- 
tise. 

So, we hope to deliver not only a set of recommendations that is 
going to provide a roadmap for all to look at, how we can adjust, 
realign and redefine that relationship with the United States, but 
those recommendations are going to be based on a sound evaluative 
process, a very deliberative evaluative process, and a process that 
includes the direct engagement of Tribal leadership. Tribal organi- 
zations and individual allottees. 

We have an approach in which we are going to be reaching out 
to those in Indian Country . They have four hearings that are set 
to go out into the field, four listening sessions. And so, we are hop- 
ing that we can deliver not only a product that is going to be com- 
prehensive but one that will be useful. 

And to your second question of what value will that have for In- 
dian Country , we believe that if these recommendations and eval- 
uation is Tribally driven, not Administratively driven, that there is 
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going to be a vested interest in the outcome and Tribal leaders will 
be able to work into the, work in partnership with, the Commis- 
sion. Recommendations are going to be real, they are going to be 
meaningful and they are going to make a difference in the future 
relationship that we have with the United States. 

The Chairman. Thank you very much. 

Vice-Chairman Baptiste, given the Department of Interior’s re- 
cent efforts in settling long-standing trust mismanagement cases, 
what do you think the next step is to affirm the trust relationship 
between the Federal Government and Tribes? 

Mr. Baptiste. I thank you for that question. I believe that, you 
know, this sets a tone for further involvement in Tribes. It also 
evaluates and sets a standard that might guide those Tribes. And 
those individual Federal agencies, they have also implemented 
their own government-to-government capabilities to work with 
Tribes across the Nation. 

I think that the Nez Perce Tribe, in its own, we have our own 
government-to-government consultation process. I think a lot of the 
Tribes across the Nation would be able to develop their own, to be 
able to guide themselves. That way you can implement that when 
a Federal agency is developing a policy that concerns Tribes, all of 
the existing ones, the Department of Energy in itself has one and 
I think we work well with them. 

I think that this, this last go around will help set the tone for 
that, again, will help provide Tribes and push the momentum. I 
think the momentum that we are using right now, I think, will 
build, I think with your help, the Committee’s help. I think that 
we can prioritize some of the Federal agencies’ Indian policies to 
change and format with the working group that Ms. Sharp is a 
part of I think that also will be helpful to try to provide some guid- 
ance for them. 

But they have to also be willing to come across and educate 
themselves to Indian policy and the Indian, I guess, how Tribes are 
operating and our point of view. 

The Chairman. Thank you, Mr. Baptiste. 

Shenan Atcitty, the Congress is committed to looking to the re- 
cent crisis at J.P. Morgan and the transactions that led to billions 
of dollars in losses to their shareholders. Congress and the share- 
holders are seeking transparency into how decisions were made, 
with the impact these decisions will have on shareholders and the 
industry. 

My question to you is, what correlation do you see in the Su- 
preme Court’s recent decision in the Jicarilla case? 

Ms. Atcitty. With the J.P. Morgan situation? 

The Chairman. Yes. Well, the idea is to access information. Yes. 

Ms. Atcitty. Well, I think the correlation is, with respect to the 
private beneficiary, I doubt that they are going to have to go to the 
Supreme Court to get access to records. And I think the correlation 
is a fairness one. 

You know, you have got a debacle of that level and certainly the 
shareholders are entitled to know how their, how decisions were 
made with respect to management of their trust assets. In our situ- 
ation, unfortunately, the Supreme Court sees it differently. You 
know, we, too, are beneficiaries. Those are Tribal monies, not Fed- 
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eral monies. But we are not entitled to see how decisions were 
made because of this attorney-client claim. I think that probably 
the, you know, how it correlates and shows the unfairness of the 
situation. 

The Chairman. I see. 

Let me get back to Mr. Halbritter. When speaking on the trust 
responsibility, we focus on the impact it has on Tribes. In your tes- 
timony, you noted that a strong Federal Tribal trust relationship 
also benefits local communities. Can you expand on that thought? 

Mr. Halbritter. Well, yes. The fact that we are a minority po- 
litically in the community in which we live, the will of the commu- 
nity affects the leadership and how they relate to us. And our de- 
sire is to negotiate and work things out with the community be- 
cause it is our legacy as Oneida people. We were allies in this 
Country in the Revolutionary War. 

But for example, the community does not always look at how 
much they benefit. We are the, in a 16 county upstate New York 
region, we are the largest employer. We have nearly 5,000 people 
working for us in an area that is economically deprived. We put in 
about $1 billion in infrastructure and about $2 billion in salaries 
and vendor and payroll in the local community. And yet, they still 
oppose us on every level that they possibly can along with the 
State. And it is largely political. 

The Federal Government, their trust relationship has always 
been in a position to help us balance the table when we are trying 
to have a discussion about resolving our issues. And now with the 
courts making decisions, the courts are making decisions eroding 
the sovereignty of Indian nations. They do not want to negotiate. 
They want everything to go to court and they are just gambling 
and believing that the courts are going to rule against the Indian 
nations as you hear about the legal case. 

The place for our people, we believe, is at the negotiating table, 
like we negotiated treaties, as sovereigns, as government-to-govern- 
ment. And that is what the trust responsibility and the years of 
having the Federal Government play such a prominent role is to 
not allow that to happen where the local governments and commu- 
nities are eroding and conflicting with Indian nations. And we cre- 
ate great economic opportunity in the region. 

With the Federal Government, we can resolve some outstanding 
issues so that we can have a more peaceful existence for future 
generations. 

The Chairman. Thank you very much for that answer. 

Mr. Baptiste, in your testimony, you applaud the Government 
settlement of trust mismanagement cases but say that the larger 
question of the current state of the trust relationship between the 
Tribes and the United States is not addressed. How do you think 
the current status of the trust relationship can be addressed by the 
Administration and in Congress? 

Mr. Baptiste. Thank you. I believe, you know, the trust asset 
settlement, you know, like I said before, has provided the answer 
or provided a clean slate to work through. But I believe that it is 
through the true consultation process. 

I know there was a Memorandum and each Federal agency had 
an opportunity to submit their consultation process with Tribes. It 
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is also the implementation of those consultation policies that, I 
think, will provide a success for Tribes. If they are not imple- 
mented properly and without, you know, the guidance of the 
Tribes, I think we will remain at the kind of juncture where we are 
at where we can, you know, either improve it or work with a bro- 
ken system. 

I think that we all identify that there are flaws in the trust rela- 
tionship. We are working through that. I think the Tribes have ul- 
timate faith that it will continue and get better, we think, with the 
work of the Committee. 

With the Administration right now, we have an opportunity to 
better that relationship. But it, it lies within the hope of those im- 
plementations of those consultation policies and those individual 
Federal agencies and hopefully that those sister agencies will work 
together and collaborate so that a lot of them will not duplicate the 
same service and that they understand each other. 

Each Tribe has a different working relationship, or even a social 
or a need or a cultural economic need, and those will kind of drive 
how they operate with the Federal agencies. But, I think in the end 
it is just those policies, those individual Federal agencies that will 
help drive this and better our trust relationship. 

The Chairman. Thank you. 

President Sharp, in your testimony you noted that improvements 
are needed in department’s self-governance program. What specific 
recommendations do you have for improving this program? 

Ms. Sharp. Yes. The self-governance program, as I mentioned, 
the original vision that Tribal leaders had for self-governance was 
an ability for us to freely determine our political, economic and so- 
cial futures. We received block grants of dollars through compacts 
and were allowed the flexibility to adjust resources from education 
and natural resource and we have that flexibility, as I mentioned 
in my testimony, of being managers of Federal dollars. 

We do not have the freedom or ability to make fundamental deci- 
sions affecting our lands, our resources, our people outside of that 
framework that is based on this idea that we are somehow incom- 
petent, that, you know, we have this dependency, this ward-guard- 
ian relationship. 

I will give you an example. When the Quinault Nation had 
worked on a comprehensive restoration effort for our salmon and 
our blue back stocks, another Federal agency took action that was 
directly not only not respecting our science that was based on Bu- 
reau of Reclamation Reports and other reports, but they took action 
that directly undermined our efforts. 

And so, the bureaucracies that we face within agencies that still, 
and it was mentioned by another panel, or by a fellow panelist 
here, that there needs to be some way of enforcing the relationship. 
When we are at odds, whether it based on science, whether it is 
based on policy, whether it is based on a value system, if there is 
a conflict we need to have a means by which we can come to the 
table as equal sovereigns. 

The United States does not enter into other countries to take 
unilateral action affecting resources, etc., and that same type of 
equality in a relationship with Indian nations must be respected. 
So, if we look to international law, if there is a dispute there is a 
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three-step process of official talks, of negotiation. But by all means, 
those parties come to the table in equity. There is no ability to take 
unilateral action. And so, we need some means of enforcing and 
supporting our views and our position when it comes to implemen- 
tation of that relationship. 

The Chairman. Thank you. 

I want to thank this panel for your answers to our questions. We 
may have further questions that we will place in the record and 
also from other Members as well. 

As you note, you know, my questions have been questions which 
are looking for answers as to how the Congress can make a dif- 
ference. And as you know, I am looking at the Tribes to try to as- 
sess this and we will see what we can do to help you out on this 
because this is a huge, as I continue to say, trust relationship and 
a Carcieri fix is my high priority. And I think it will help resolve, 
you know, many problems that are there now. But we need to get 
all of the information we can. So, you know, help us try to bring 
that about. 

So, I want to say mahalo, thank you to you and all the other wit- 
nesses. Today’s testimony provides for me and for the Committee 
a greater understanding of the trust relationship that exists be- 
tween the Federal Government, the Tribes and the Indian people. 
And so, again, I thank you for helping us out on this and we will 
continue to work together to help bring this about. 

What is clear is that the trust relationship has existed, as you 
mentioned, since the formation of this Country and the first gov- 
ernment-to-government contacts between the United States and 
the Indian Tribes. Even though the implementation of that trust 
relationship may change based on legal decisions, from Administra- 
tion to Administration and from Congress to Congress, the trust re- 
sponsibility endures. It is the obligation of Congress, the Adminis- 
tration and the courts to uphold the legal, moral and fiduciary re- 
sponsibilities that are at the core of the trust relationship between 
the Federal Government and the Tribes. 

So, I look forward to continuing this dialogue with our witnesses 
at today’s hearing and other interested parties and stakeholders. I 
also pledge my best efforts to keep the enduring principles em- 
bodied in the trust relationship at the forefront whenever this 
Committee conducts business on behalf of the Native peoples of the 
United States. And we will continue to strive to do that. 

So, again, mahalo. Thank you very much. Have a safe way home. 

Today’s hearing is adjourned. 

[Whereupon, at 4:03 p.m., the Committee was adjourned.] 
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Prepared Statement of Hon. Julie Kitka, President, Alaska Federation of 

Natives 


The Alaska Fodecalion of Natives, Inc. (AFN), hereby submits the followiiiB coatments 
oa the federal govemmciit’s tusi responsibility to Alaska Natives. 

AFN was fbrttisd te IWS, to address Alaska Nativo aban^aal land claims, FIpbs 1966 
to 5971. AFN devoted irsost ol its ef&its to passage of ajust land scaictnent ia fco U,3 
Ott Deceiriber 17, 1971, fcoss ^orts were rewarded with ski passage of die Alaskit Native 
Qaims SealeniHit Act (ANCSA). Today, AFN iS iliii largest Niaive orgauiMtbn in Alaska. Its 
membership includes 178 viilages (boUi fcderaSy Koogpi^ed tribes and village Kjtporations), 13 
regianal Ibr-piolit eojporations (established ptnsuant to ANCSAJ, and 11 of tbe 12 tcgional 
Native nonprofit tribal consortia that contract for and run a broad range of state awl federal 
ptugrams for their member villages. The overall Misidcui of AFN is to enhance and ptoniate the 
cultural, economic and political voice of the Alaska Native community. 

Federal officjals, ctSea drawing from tosk experience of the "bdians” oo reservations in 
ilie lower 48 slates, souhSbubs have a^amed She same lugsl principles applicabte there do not 
apply in Alsskts. TMs is pifflu^s dse to she psceptitKi Set Alaska’s btM«y is "difibrent,'’ and 
flist AKCSA tsilelfctEiad tise AJaaia Native and the federal goraiEmeist ftmai the norma! legal 
princ^lcs applicable to fewTeiademsh^ NritJier peto^ticsti Is accurate. 

The fundamental "difference" in Alaska's Aracrican history is that it bcglUl with the 
Alaska Treaty of Ccasioti in 1867' rather than with the adoption of the United States Constitution 
in 1789. This meant that Alaska Natives were not [tart of the first nearly 80-yeav history of 
federal Indian policy under the Commerce Clause of the United States Consdntlion, which grants 
Congress the power: 'To reguiota Commeree whh fbret^ Nations, among the several States and 
with the Indian Tribes." ^ Atticie HI of the iSS7 Treaty of Ccssi an divided all the inhabitants of 
Alaska mlo two Inroad cate^nics.' (I) She "unsivUized ^ivc iribBs’’ and CJ) "all the other 
inhabitants." The inhabilai^ "srith She cnce^mi of the unasmizod uativs nitess" 'were to be 
adoritted as citizens Of Ihs Uniced Sistes, .As for the tribes, the last sentence trf Ardc-e HI 
provides feat; 

Tlie uncMllited blhes will be subject to such laws anti regulations as the United 

States may fiom time to time, adopt with regard to the aboriginal tribes <if thut 

country. 


* Treay C 3 !»’d«aig the Cerson of SoMiar Fassessioes iu Nortii Aaietjca, B.S.-R»St 15 StaS-SSS, TS 5fo. 391 
11867.;. 
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As early as ISM the fedetal courts held liiat this sentence applied the whede oody of 
federal Itidirm low to the tcifacs of Alaska.^ Nonetheless, imtll pathaps the end of the 20* 
centuiy, there was general judicial and policy confusion about the status of tiie Alaska Natives 
and their telatianship to the federal government, It was often assumed tluit they did not liave the 
same “trust” relationship with the United States and that, notwithstanding the 1867 treaty, federal 
Indian law did not apply in Alaska.'’ Beginning with the enactments of ANCSA in 1971 and the 
Indian Sslf-I^twmtngtton and Edneadon Assistance Act in 1975, and continuing with a host of 
statutes enacled to the end of the 20* centtdy, H is cow well esi^lished that; 

Alaska natives, bduding Itsdlans, Eskimos arid Aleuts, hat'd same legal status 
as mendrers of kidian tribes singled out as political entities in the oKnniercc 
clause nf the United States Constitution.^ 

n. ORttSINS OF THE TRUST RESPONSIBILITY 

Thn federal government's tmsc tcsponsibility to Native Ameticans finds its origins in the 
federal government's assumption of power and responsibility over Intllan lands, and tribal 
gcvenuiicnts. The powen exercised by Congress under the CoBsmeme Clause, ts characterized 
as “plenary” cr eomplcte.* The cjwcutive branch Is often delegated authedty over affeiis, 
iadfidia® theatiffcml^ to ‘'recagnize” tribal gavcnonents.^ Bo’i; Congress Sid fits executive are 
characteilzEd as the “political” branches of the gavcEamenl wfeKC decamiinffiions as to the 
existence of Mian tribes and the extent to which they ere recognized as tribes are judicialiy 
unteviewable.* The United States Supreme Court recently charauterizsd the origins of the 
federal authorUy over Indian aflaits as being “preconsiitutiona],” because it incotporates 
elements of military and foreign policy that ore "necessary concomitants of nationality” which 
do not necesaatily requite the nfTtmiative Ktnnt of federal power.’ 

The federal bust responsibility b founded on the ichetentiy unctiual nslation^ip between 
rite N«ivc Americans M the federal gaventmect — an inequality latgdy of llse govtaamenrs 
own wi&Mig. “ The nature of that relaioashtp iwas ddmed in the early years fte repvAlic by 
eongrtssiooal KtsitmesB and the docisions of the United -Stai® Stipseme Cotirt - the so-called 


’ Ir. re .WfnonA 2 Alaska Kepts. TODt 220-221 { D. Alaska 1P04) (so holding Itt derattldniiiE a qi^tim of Alaska 
Native cllizensljip}. See generally David S, CaSo and David A. Voluck, Alashi Katites flwri American foutr, 44-46 
(2d ed„ Uiiiv, Ala'ika Pnas 2002) (disciBSitig iJie application of the 1867 treaty to Alaska Natives). 

■' Case afld Voluek. Sl'pra at 6-8. 

‘ Cohen, AsRiiirook ^ FeiAnii/niiiiin iiw (2007 cd. I^ZisNeals Mathew Bender) at 335. ti. 1058. citing among 
other auihoritto, AMERICAN IhOIANPoUOYStnviKWCoMMisstciN.Ftnal report, ODiig,. l*Sess. 4S9CCORiin. 
Print 1977) ("Alaska NtUives did act rttfftr ntarkediy fpstn olber Antcriean rtallve peoples. Tlteyorgaaiied 
themselves into sodsl and polhiest uahs tgrovps nr trlties) as varicus and nudtiiotTn, but cf dte saete geneml nfiititn, 
as those evolved by tbe Jirfisns to the lower 48 X>avH S. Case & David A. Vohiek, AtAStt* Nattvcs ano 

AiiEXSCASLAWS 428-431 (2d ed. Uinv. Alaska Press 2002). 

Sec aeiheritles cited dtere. 

"See, e.g. f/Kt'ied Stefer v. Lam, 541 U.S. 193, 201*202 <20!M>. 

" «5. A Jfl»rfov<rf, 23 ItJ.S. 28, 46 ( 191 3). Sec also, Federally Kecogn iied Tiibe List Aet of 1 994 (25 tJ.S.C. 
M79a, note and S479i-1). 

’ as, V. ffUfliitey. 70 US. 407, 419 (1855), 

’ a.S. w Lara, 541 U.S. supra at 200. (Cilnlton atltUied,) 

* E.g. V.S. V. Xagama, US U.S. 3 75, 384(1886). 
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Maishail TriJogy. The Trade and faterccmsae Acts of 1790 iraposetl a siswtory testtainT on ihe 
alienation oti ail tribal lands, preveaciitg their disposition by tlic tribes except by a federal 
treaty.” The statute ensured a federal monopoly over the disposition of Indian lands, but it was 
the Supreme Court that defined the nature of Indian title. 

In Jolmen v. M’bitosh, John Marshfd! employed the fKtion Of the "niie of dsscoveiy" to 
find that the United Slates held a «u(>et:CT title to dte lands (variously oharacserized as "ffec.” 
“absoioie dde” or “absolute uKimate The iidians, on t?ie other land, were considered to 

fesvB an exdttidvc rigjrt cf urj and occupancy (vsSiich later came to be dssaibsd as “aborigintd 
title?' or “tadifftj ride") tha can only be tsmtinated by die exorcise ar cengression^ arUhodly, 
Secesse fee United Stales ^nted Ihs pnteinplivo ri^t to pnrrfiase the dtle, the result was thsi 
the htdian titio was signincanliy diminished at common law in n way that paralleled the Trade 
and Intercourse Act's restraint on alienation.'^ 

In dte Cberolcec cases (CftcroJtee Mw'ow v. Georgia and Worcibfei' v. Georgia), Marshall 
extended the analysis of the federal-tribal relationship to describe tha pqliilcal status of the 
Indian tribes as “domestic dependant nations" whose relationship to tl^ti decal government was 
something Jibe that of a “wani to his guatdian-"^^ As a result of the Marshall dedsioas. and as a 
BMiicr of federal cernrsum law. She Intfians lost ccnlrtd of lbs dlspcsitisro of their lands, and their 
gowsmnwnts were deemed jdaced under the protection rf the felcrcd govErement, snl^-cct to 
hiithcr ilmitattons trf thmr powers by CongreK- 

Supteme Court decisknis in (he late IS* to early 20“' centtuies expanded upon the 
Marshall Trilogy, to evolve a virtually tmchallengeablc ItUerptOWtion of the scope of 
oonstessioiwl authority to legislate in the field of Indian affairs.'" Congressional power to 
legislate seems to be limited only by other provisions of the CoastiluHon, which, for example, 
require compensation for the taking of treaty lands and rights.'^ Shnikrlyt 

[IJn respect distinctly Indian, communities the question is whether, to svhat 
extent to and for w.hat time they shall be rseogaized and dealt with as 
dependant trib« leqtsring dse guardianship ar^ pro^ioa of the Urdted 
Sf^es are to be detmntin^ by COifgcess, and not by die courts.'* 

The trust responsibility, as exercised by Congress, is almost unfettered power without 
responsibility. Thus, Congress can extinguish Native land claims, settle them without 


" Aciof July J.'J, 1790. 1 Slat. 137 (25 U.S.C. §177). 

Miaon vt MTufOsA, 21 US, 5X3. 5 B8 (1823). 

” SecgcoMrily, CvAe/t. supra, section 5 lit (XJ^licBscriWngthedevetopinetiroftiKtmstraspttnsibiEfy. 

^ Cherokee hhisan w Georgia, 30 U.S. 1,17 (1371). 

^ C3tiea,sti{!ra. utpa^ 420. Sceelaa, G.S. tt Lara, 541 US, ssjsta. at 205 (Mrctent iSsil powa sUtjeerm 
iflvmiinire by Congess.) 

“ See «.g. Lone Wrify. HkehayeSt, 187 Ui. SS3 (1903) (tfcsi stalas dsieretiaed aaclusiv^ by tSe polilicai 
hraaeiies of govomraeo!) aafl US. v. Kagona, li$ US. 375 supra at 584 (alfiiocglt a»l wMn fan set^K of lbs 
CXuatwmre a«UM, Congress had power w regulate and presaibe peuatties (hr ctSees by Jndians in Indian counsy 
because born Bie federal iclalianship to Uie uibes "(here arises the duly of proteeliaa, ai/d sviih it the powsr." 

” UeiewBus TWImI fliofnesr Comm, v. Weeks, 430 VS. 73 (1977) (Congress can wjt esercise plenty of pow« to 
deprive a tribe of its treaty landsvdthauijustconspensalloa). 

“ U.S. V. SSKioval, 331 UJ, 28, 46 (1 913). 
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compensation to or the consent of the Natives, and teeminate federal recognition of tribal status,*® 
However, once Congress delegates the power to manage tribal assets to the executive branch and 
prescribes the standards for doing so, the executive branch can beheld to principles applicable lo 
a private trustee.^** 

To aummariae, the federal trust responsibility is considered to arise out of the inlicrenily 
unequal relationship between the federal government and the “distinctly” Nalivc communities 
that are federally recognized os tribes. Whether, to what extent and for what time those tribes arc 
to be recognized by the federal govenunent is exclusively a matter left to Congress and the 
executive (“the political branches of government"). The power of the United States asserted in 
the field of Indian affairs, under both the Commerce Qausc and federal common law, has been 
held to impose upon the United States a responsibility of trust when dealing with Indian tribes. 
Congressional exercise of the power is iinicviewable so long as it is not inconsistent with other 
provisions of die United Slates Conslitution. But once Congress has delegated power to the 
federal executive to administer Indian resources and has sufflcicntly described the standards by 
which those resources are to be managed, Uie United States executive can be held accountable as 
would a private trustee. 

The general trust responsibility is manifested primarily in the ‘'govemment-to- 
govemment” relationship between the United States and the federally recognized tribes and the 
plenary authority of Congress lo legislate on tlieir behalf. The executive branch has also long 
been understood to have the authority lo recognize the tribes, much as it h,,,: the authority to 
recognize foreign nations. In 1994 Congress confirmed this authority with the enacuneal of the 
Federally Recognized Indian Tribe List Act that required the Secretary of tlie Interior to publish 
an annual list of federally recognized tribes, and prohibited tribes from being removed Irom Ihe 
list except by an act of Congre.w.^' Congress has gone even further in Alasha, where it has 
ftequemly defined the Alaska Native corporations established under ANCSA as "tribes" for 
particular purposes. 

m. THE GOVERNMENT’S TRUST RESPONSIBIUTV TO ALASKA NATIVES 

The great confusion about the history of the relationship between the Alaska Natives and 
the federal government is that it is often characterized as beii^ “unique." In truth it is no more 
unique than the history of any other Native American community within tlic United States. Like 
all Native Americazi communities, that history begins with a treaty between the Unites States and 
a European power ceding the European power’s autliority over Native American territory to the 
United States. These cessions are understood to convey to the United States the exclusive right 


” S«. e. g. Tcc-Hit-Ton Sand cif Indiana n. If.S.. 348 U.S. 272, at 283, n. 17 (1955) (HoWInE that Native land 
claims In Alaska are on the same footitig as in Uie lower 48 states and eangressional extinguish menr or aborlgttial 
liite is not cnii^nsible under the Fifth Amendment.) See also. KS. v. Lara, 541 U.S. 193 sunra. at 2QZ (Congress 
can enact laws both restricting, then relaxing leslricrioiis on tribal sovereignty). 

Contpare U.S. Mitchell I, 445 U.S. 535 (1980) (Raraandeti lo determine if federal government had defiood 
slatlltory responsibilities in the management of aliounenl timber) vvlih f/.S. v. M'lched /T, 463 U.S. 206 (1933) 
(Upholding a statutory responsibility lo manage Jndiao limber). Sec also, Seminole Nation v. US., 316 U.S. 286. 
297, 11.12 (1942), (Holding the United Stales lo "tiie most exuding judiciaiy standards’' when it eiraneDusIy paid 
money to the agents oflhelndianliibe knowing them to be dishonest). 

”AclofNov.2, 1994, 108 8iat.4791 (25U.S.C.§479a.iioteand §479i-l). 
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lecognized under Johnson v. M’lntosh to acquire the aborigine title of the Native Atnaricans.^ 
As in the cantigoous Uirited States, Native people living primarily in village commiaiitiss 
historically denoininated as “tribes” also populate Alaska. 

As noted earlier, what war different about Alaska was that the year was 1867, not 1789. 
By that time, fbHowing the end of the Civil War, America was on the march west and the Indians 
were in the way. In Uie latter half of Uic IP* century the United States adopted policies 
caiculsttxi to assimilate Native Anterkans and break up their trUral governments and tribal lands. 
These polices fbimd their expression in late 11^ century .Alaska judtda! decisions and lederai 
Alaska policies. Unlii 1584 Alaska was governed as a military district, but when the army 
attempted W use the Trade and Intercourse Act to stop the introdiwaioii of liqtttx, the courts held 
that Alaska was not “Indian coimuy” subject to tlie AcL^ The next year, Congress applied the 
liquor control sections of the Intercourse Act to Alaska, after which the courts upheld 
I»osecutions for supplying liquor to the Indians.®* 

Similarly, the BIA was held to hs/ve no authority to impleme.'jt programs or spend money 
in Alaska.** The 1884 Organic Aa also required education in the territory to be “without regard 
to race.”** In 1886 the Alaska courts held that the Tlingh Indians did not have sovereign 
authority.** Much as was then die policy in the lower 48 slates, these esses, staples, and policies 
in Alaska were designed to ^nailate the Natives into .American society and generally avoided 
treating Alaska NMtves as being subject to fedeial Indian law. At the end of the 19*' century, the 
Department of the Interior Solicitor held that Alaska Natives did not have the same relationship 
to the federal government as other Native Americans.*® 

In spite of these policies, other fbixes were at work to protect Alaska Native lands under 
the doctrines of aboriginal title and to deal with the Alaska Native villages as tribal govemments. 
Two cases, i« 1904 and 1914, upheld die authority of the United States to prevent trespass to 
aboriginal lands in Alaslm.*^ Additionally, allhou^ education was to be “wilhout regard to 
race”, in fact, it was very much with regard to race. 

A noted misstenaty. Dr. Sheldon Jackson, was appoirued eteneral Agent forfiducarinn in 
Alaska to inplemcnt die educational poiiaes of the 1884 Organic Act. in that c^adty he 
established numerous schools in rercoic Native villages, which hecame the focus of h-^th CBtc. 
reindeer holding, and other programs atimimstcred by the Department of Interior’s Bureau of 
Education exclusively for Natives, In 1905 the Nelson Act specifically required the separation 
of white and Native children in the schools and increased die appropriations for Native services 
in Alaska.** 


“ FUxfterv. 10 U5 87, 142- 143 <1 8101. rjTJlie Indian tilfc. . . to be respsetrd by alt courts, until it be 

tc^rmnwly cxti^iibberi " ccatunies w:tb the lane when ii is acquired bye Eowsayereigrt) 

“ Sec r/. S. K. I F^t!, <J4 (1S72), 

InrcOrrc, I Alarici 73 [1875). 

^ Case and VolreCtsnpca at 187, n. 2. 

“ Act of May 17, iaS4 § 13, 23 stat 24. 

” Innt&tA^aaA, J Alaska Fed. Kpts. 13611886). 

” Atastas-Legal ytniro ofNain-e, 1 9 L. D. 323 1 1 g!M). 

Kcfferrirdfl, 2 Alaska Kpts. 442 (D. Alaska 1904) and US. v, Csdwu'.S Alaska Kpts. iZSlD, Alaska 1$I4], 
Act of Ituiuaiy 27, 1905, 33 stal 616, 619. See also Cass and VaNck supra at 8. 
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In 1932, responsibility for Alaska Native programs was cracsfetred to the BIA. Shortly 
thereafter tiie Interior Department Solicdlor issued a new opinion, concluding after an exhaustive 
analysis of applicable cases, statutes and policies; 

Bout the foregoing it is clear that no distioction Iras been or can be made 
b^ween the Indians and other natives of Alasika so far as the laws and 
relations of the UniKd States are concerned whether the Eskimos or other 
native are natives or of Indian origin or not as they ate all words of the 
Nation, and their status is in material respects similar to that of the Indians 
of the United States. It follows tliat the natives rd' Alaska rcfemxl to in the 
{1867 Treaty of Cession], nre entitled to the benefits of and ate subject to 
the geneni] laws and regulations governing the Indians of the United 
States.^’ 

Four years later the Indian Reorganization Act was amended to specifically apply to the Alaska 
Natives.’^' Nonetheless, the confusion about tbs status of lire Alaska Natives continued to the 
end of the 20'” century. 

Alaska, was admiaed as a state or January 3, 1959. As wtB typmal of most western 
states, a provision in tlic Alaska Statehood Act sad an identicsl provision in the Alaska 
Constirjlion disclaimed '“all ri^t or title ... to any lands or other property (including fishing 
lights), the right or title to which may be held by any Indiana, Eskimos or Aleuts (hereinafter 
colled nativijs)” and remined these lands “under the absolute jurisdiction and control of the 
United States until disposed of under ks authority.”^ Six months later, in a long pending case, 
the United States Court of Claims affirmed the aboriginal title of the TIingit and Haida Indians to 
virtually all of southeast Alaska.’* This decision set the Stage for the settlement of the broader 
Alaska Native claims to aboriginal title Ibrou^out the new slate and implicitly rejected the 
notion tint the Alaska Natives were "uidtjae” aad not entitled to sadi claims. 

Responding to these cliums. then Secretary of the lutmiar Udall imposed a land on 
state sriesctlons tinder the Statehood Act. The state diallengcd the land ftceze, but the Ninth 
Ciicuk Court of Appeals affirmed dial the Native claim to exclusive use and occupancy was 
sufficient to prevent the state ftnm making its selections under the ststnhood act until the claims 
were resolved.” Two years later. Congress, exercising its plenary power, enacted ANCSA, 
extinguishing aboriginal title throughout Alaska and oonfiiining what would amount to 45 
million acres of surfece and subsurface cstain to 12 regional and mors than 200 villnge 
corporations. 

The only menifcn of "tribes” b ANCSA is fa the tfafinition of “Native village,’* which 
includes “any tribe, band, clan, group, village, ctmntatnity, or association in Alaska" drat 


” Siaaa qfAlasta MmVes, 53 1 D.593,I Ops. Sol. 303, 310. (1932). 

“ ActorKlay 1, 1936, ft, 41 slat 1250 (25 D.S.C.S473a). 

^ Act of My 7, 1958, §4, 72slaa 339. See also Arc. Xll. SlZoIllie Alaska Censtilulion, 
“ TUisgitaaiiHalde v. U.S., 147 Ct. Qs, 315, 177 F..5upp.452 (1959). 

Aiaritii V. Odalt, 420 F. 2ni 93S (9“ CIr. 1959), 
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qualified for ANCSA bsnfifils.’* The residents of each Native village were authorized to 
organize a “Village Corporation" which is deSncd in ANCSA as: 

an Alaska Native Village Coiporaticw organized under the law of the 
Stets- of Alaska as a business for pro^ or nonprofit corporation to 
hold, invest, loanage and/or distiibose Ituids, propaty, futids, and 
otiier rights and assets for and behalf of a Native village io 
accordance with Ihe terms of [ANCSA] 

TIte village asrporalions were to leceive the surfiice lands under ANCSA and the regional 
corporations were to nicdvc the subsurface of those lands as well as, in some cases, tidrfitional 
surface and subsurface lauds. Although the "Native villages" clearly included “tribes," the 
corporations were not initially considered to be tribes. That soon changed. 

In I97S Cougittss enacted the Indian StMf-Detenninaticn and Education Assistance Act 
C'fSDEA"). The KDEA esjsssseii a firm coa^essiocal commilment to: 

the mamteuanoe of the Federal Government's unique and 
continuing relationship with, anti responsibility to, individual 
Indian tribes and to the Indian people a.s a whole through the 
establishiueiu of a meaningful self-detenmnation policy whirfi will 
permit an orderly transition from the Paderal domination Of 
programs for and services to ludiam to effective and meaningful 
paniclpoiioit by tlio Indian people in the planrang, conduct, raid 
adniialstration of those pit^rams and services.^ 

The I5DEA n!^k«l tSls contracting of federal ja:ograms to an "Mian tribe” or tlie 
tribe's designated "tribal organization “ The deSniliou of these terms was craciaL “htdian tribe" 
under the ISDEA means; 

Any Indian tribe, bond, natinn, or other organized group or 
community Including any Alaska Native village or regional or 
village corporation as defined in or Mtahlished pursuant to the 
Alaska Native Claims Settlemeut Act, whidi is recognized as eligible 
for the spednl programs and services provided by tite United StnlB.<i 
to Indians because of the their status as Miaiis. (Emphasis adiM.)'’* 

A “tribnl crganlzation” is defined in htspertant part as "any i^ally established organization of 
Indians which is controlled, sanctioned, or cbaited by [tire governing body of an Indian tribel."^* 


" A« of December 18. 1 97 1 . 5 3Cc), 85 star. 689 (« U S.C. S 1 
” 43U,S,C. §1607(3). 

“ Z5US.C. 516030. 

Keslonat ooqjorations ware organired wWiineachof&elZ cJinic regionsofAlukaundetAj O.S.C § 1606. 
■“Act 6f January 4. 1975, §8 (b), 88 stac 2203 {35 US.C. 545Ua(b). 

•** 2SU.S.C.§4S3b(e). 

” M.ar2St).S.C.§450bn). 
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Hius, four years Miowing liio EJWOJncnt of ANCSA, Congress identified three separate 
Alaska Native institutions as '‘tribes.” At that time and up to the ptesent most Alaskan Native 
villages are also organbed as nonsortia of regional nonprofit coipoiationa, whitdi were ideally 
suited to ac-t as a '‘tribal organization” for piirposes of ISDEA contracting. This resulted in. the 
rapid contracting of BIA and IHS services to those organizations, as well as in many cases, to 
individual village tribes.*® Moreover, the inclusion of die village and regional coiporatiDns as 
“tribes” enabled the ccrpoiatrons to obtain contracts under the ISDEA when Native villages were 
not available for corytractiag,'” 

A year earSier, Congress had enacted the Indiai Einanciag Act.'^’ The [ndian Financing 
Act also defined "tribe" to molmte “Native villages and Native ^ot^s ... as defined in 
(ANCSA].”^^ Moreover, riie Indian Financing Act defined "reservation” to include "land held 
by inoorporated Native ™ups, regional cotpori^ons, and vfliagB corporations under the 
provisions of [ANCSA],”*' The treatment of all of Alaska as being "on or near the reservation” 
is also 8 longstanding federal policy. The United States Suprerne Court has described tiiis policy 
in great detail aa being the geographic area in which BIA sowal service programs are 
implemented in Alaska.” Current social service regulations ahso define "reservation” as 
"including AlaiUca Native regions tsiabiisbed pursuant to the Alaska Native Clauns Settlement 
Act.”*® Moreover, the Indian Financing Act definitions of reservation and the ISDEA definition 
of tribe are commoniy repesaed sa more lhan tvi>o-dozes! fodeiai stmu^ enacted over the last 
twenty years In fact, over 100 Ic^siativc acts define ANCSA corpoiations as “fodiaa tribes'' 
or ANCSA lands as ‘Indian lands.” These statutes inclode the tidiwi Health Cars iiaprovemect 
Act of lS7d, under which hundreds of millions of doEats in health care programs ore now 
provided annually through the Alaska Native Tribal Health Oonsoitium.^’ 

Likewise, federal courts liave upheld preferential economic trcalment for Alaska Native 
corporations and Native-owned enterprises. For example, under Section 7(b) of the ISDEA, 
preferences in subcontracts and contracts me to be ^ven to fodiait oeganizatioru. and Indian 
economic eatejprises in impIeiBeating housing and any other programs under the ISDEi\.’^ Ihe 
Alaska Chaptsr of the Associated General ContractoK challenged these reguiatioas wdiea applied 


** See Cosa end Vofuejt at 22 1 -224 describing Itie effict of die tSDEAin Alaska. 

** Cook Met /ifetiw Aim. v. Seven, 8 10 F, 1471-1470 (9'^ CIr. 1967} (ANCSA leglonsl coiporaiion heW to fee a 
tribe ftr puqjot c? of ISDEA contnctln^ fof aiitd Other federal services.) 

An of April 12, 1974, a8stai,77 (25 U.S.C. 51451 K(tq). 

“ M. 25 U.S.C, §45a!)(c). 

*’ /d. 25 Uii.C. §452[d5. 

^ .Morton V. flail, 415 Ui 199, 212-213 (1974). Oklahoma .Natives have fiiswr'iatlv been afforded a similar 
special treatment. 

"25C.F.R, 820,100 “R^raition.” 

* See e.g- Indian CliiM PriKsctioa and rafnUy VioieiKe Act cf Noverafcei: 23, liEW! (2S U.S.C. §5202(9) defining 
‘Indtaa reservitioa" to ireiude laid beidby Atete Native gsOEps on negicpol cr vBiagecoiporaioas biidcr ANCSA 
and (10) riaadiiE “ludfan nib^* » bt the same as the dcfiidilon ueder die JSDEA; See also Americaa ladiati 
Agricuilure Rcsouico Manageraent Aa)l of Deeenber 3. 1993, 25 U.S.C. 53703(10) deSning "Indian Uibt" to 
include Alaska Native village or regional coiporsllons. 

” 25 D-'i.C. 5II5D1 Etsei]. TheAcrcJefuies"Itidisn Tribes” as including ANCSA corporations. 25 U.S.C, 5 1 5Q3{d). 
Sec also. Case a Voluck, s up ra, note 2 at 220 -221 . (Describing tlie seeps of these programs.) 

” 25 U.S.C. S450e(b). 
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to DojiaiCHcnt of Housing ami Urbaa Pwcuopicam pM^wns. In upiioJdsng tJio prefetuticcs the 
Ninth Ciieitit concluded rtmt; 

Congress has utilized tnc'Jtods CKhcr than toils or proxitnity 
to 3Z»cfV3uon8, ss>hidv feavo gtserdly been used as aii^hility 
criteria in statutoo' pcogfams for the benefit of IhdiaKi. The 
SupraniD Court iuts already noted ^id appn^vsd one sudi diEfezent 
Eseattnent of Alaska Natives.** 

Mote hfoadly the Ninth Clrcah nt^ to: 

It is now csmblished that through [the 1837 Treaty of Cession] die 
Alaska Natives are under the guardiansMp of the federal 
EOVcmaient and entitled to the benefits of the special relation^p.*'' 

More rBCEntly, the DistritS of CoSoirfj^ Circutl Court of Appeals has similarly upheld a 
preference ia defense contraetittg specafleaiiy benefiting tlte Alato Native corposations. The 
le^slation enablea am Alaska Native eotpotadoti joint venture to cblsfe a pwferuatial contract 
for the ntacagoonejtt of a federal nuKtaiy base. UrtliSte the other statutes discassfsti tdtove, djc 
Defcess Appiopriotloa Acts adoj^ between fiscai ysets 1999 to 2000 allowed a preference in 
federal ccnttactiog for firms of at least 51 psree® T^ative Anwdean ownfflah^.” The joint 
venture applied for to received a preferential contraetta manage Kirtland Air Force Base.“ 

The D.C. Circuit Court rejected the argument that the preference was racially based 
because; “When Congress exercises this constituliona! power [under rl» Conanerce CItuise] it 
necessodly must engage In classificntions that deai wfeh htdian Iribesj’^^ The court noted that 
Congress has theestchisivc authotstv to "dfaermme which '‘distiiKliy hadiaa cotnmuniUcs’ should 
be recognized as ladian Tribes."*^ The court toefete n^ieid the contratog ptefer«ice as 
applied to the Alaska Native corpciations even Ehou^ they were not apsraiicaHy dcfliKd as 
"trlbcif’ In the Defense Appropriation Acts.** This decision impii^y canfirms the 
constitutionnlily of so esdier amendment to ANCSA &at statutorily cjnaiifies Alaska Native 
Corporations as "dlsadvnrtiaged businettses'' for purposes of the federal 8(a) couurtct set-aside 
program.*^ 

The Consolidated Appropriations Act for Fiscal Year 2004 directed the Office of 
Macagctnenl and Budget (Of^) to consult with Alaska Nadve corporations on liw same basis as 
Indian ‘IVibcs under Exeeiaivc Order No. 13175.“ Siniiiarly. !hc Consolidated AppropriatiaBS 


“ Jt&iis OtapUr, AisuelaiisS fltBcnrf OxiOBciars b ?.Vav, 694 F. 2nS i ISZ, t !69 n. 10 {?“ Cs. 19825 ctliBg 
Mortzm V. Uniz wipra. at irons 49, 

^ W- at 1 169, n. 10 (eMstni a!»»ltetl>. 

^ AnHritoaMenamt ^Cavenuxent Srapit^its v. VS., 330 Ft, Srd Si3 (D. C Cir. 2003X 
*14 At 321, 

” Id at 320, ailing U.S, v. SitwferBi, 33t U.S. 29,si^ira noteS. 

“ M. at S22a523. ("CPJromotinE the econnmic developitisot of ftdetjlly recognlied Indian ifftes (hud tlisir 
meiubein) U ratienal lyrdaiodtoattgiiimatclcgisliitivs purpose and thus eanstiniiiotial"). 

“43U.S.C. jl626(s)- 

“ScsPUlti., Kc. inS-I9£l,DIvisionH.SK:So« I6(. 
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Act &r Fiscai Year 2005 requires "all FeUecal ageiiciijs," in atWition lo lie OMB, to consult with 
Alaska Native Corporations pursuant to Exeoutivc Otdac 13 175.®’ 

BeytHid the congressional UcBtaKn! of the Alaska Native eoiporatioiK as trilies for 
ceifaiii putposos, it Is also now well sstahlishecl in tJm geneal setfSft that the Alaskn Nctive 
viiisges {also defined as "fribss" is ANCSA) are federally recognized govwnntcnts. Owing 
psJuqs to ANCSA's oroissioc of tra>w ia the settlenrent, it took more than twenty jtjats of 
litigation lo confnm fteir Satus. At the end of tlte fust Busk admuiisttation, Thomas L. 
Sansouetti, the Salicitor for the Defarmient of interior, issued a ctanprehensivc 133'page 
opinion exanuning tlw Ui^orical swnis of foe Alaska Natives and their con£in\ied tjnhtlcnrcnt lo 
faleral services and juogrmns, AlUitKgh the opinion stopped short of deciding foat all foe 
Alaska villages were fedenlly recognized tribes. It noted in condusiofi that: 

hi our view, Coi^ress and foe Etecotive Branch Iia«! beer, clear 
and con^teni In the inclusion of Alaska Nsdves as etlgible for 
benefits ptoviiled under a numbst of statutes passed tu bethtfS 
indian tribes and foeif menfoera. Thus we have scaled that ii would 
he improper lo conclude font no Hative village in .Alaska could 
qualify as a fcdcially recognized nibB.*® 

Nine monfos later foe new Citotem admlhL’^r^ion published a comprehensive "Notice” in 
foe federal register listing more foaji 200 of foe Alaska Native villages and two regtotwl tribes as 
fcdcraify recognized hidimt tribes. The Notice states spedficnlly that: 

This list is published to clarify tliat the villages and rt^'onal trfoes 
listed below are not simply eligible for services, or rcct^piized as 
tribiS for certain narrow purposes. Rafo^ they Itave foe same 
^oviimmental ^aiiis an ofrviT fEdtrcil^ ^daiowledgsd Indian tribes 
by virtue af tbeir status as Indian tribes tvith a governtnent-to- 
govertment reiadnnship wffo the UtdledStcies,^^ 

The very next year. Congress passed the Fadatally Heco^foied Indian Ttib# list Act that 
ceqaiied the annual puhlscatson of a list of dl federally rocognized Indian tribes.^ Th 1^8, aflct 
many ycats oflitigatiott, the United Slates Supreme Court denied territorial jurisdiction to Alnsim 
Native tribes to imposs a tax on non-Natives on ANCSA land now held by the tribe.®^ In 
reaching its deohioa, foe Supreme Court noted with ap{«rent approval that foe affect of ANCSA 
was to leave foe Alaska Native viilsges « “sovenri^, without letritojSai reach.”®® The next 
year foe Alaska Suprsme Court concluded, ui a gTCuiKt-breiikiiig dedslon, that even without 
IciiifOiy Alaska Native villages, as fodcr^y rBCOsniged tribal goverttments, retnhted Inhereat 
jurisdiefion ovwr their members even outside of indiasi country, sufficient to detemans a child 


^ See Pi*. 1, ffo, l<M.447, Biv, B.TiUe V, Saaicn 318. 

”QovBniraenta! Jurlsitseliijn of Alssks Nsttvn Villages 0''« land erd bfon-Kfejihcis’' {M-3fi?7j, JsiujMy 1 1. 
1993). 

® 58 R Reg. «36S. 54366 (October 21, 1993). 

** See 2S U.S.C. S499a note, aiirl 4^3-1 at Mte 22. supra. 

® /ItoSto V. Haute W/Ios* cjf Vesrite. 322 U,S.52n (1998). 

* a. at 526. 
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custody and piobably oihar “internal" ciatters significant to the exercise of inherent tribal 
sovereignty. 

rV. CONCLUSION AM) KECOMMENDATIONS 

It is now bcyood doubt that Alaska Native villages, as well as ANCSA regional and 
village cotpotations, arc federally tRCogntzsd "tribss,” The "Native villages" defined in 
.ANCSA, the ISDEA and other states and listed under the requiremeats of the Federally 
Recognized Tribe List Act are tribal governments with poiitical Jartsdicrion over their nicndros 
laid pcriiaps others. Alaska Native regional aral village coipcffstions, as denned fc or KC^Iished 
under ANCSA, are also tribes for purposes of pardtailar statuKiry programs and services, 
including preferences in govemmait coniraciing as authorized under federal law. As the United 
States Supreme Court decided nearly b century ago in the case of "distinctly Indian commnnities 
... whether to what extent and foi' what time they shall be recognized ... is to detennined by 
Congress."^* In this respect, Alaska Native villages and ANCSA regional and village 
corporations are squarely within the scope of Congress's plenaiy authority and trust 
responsibility over Native American policy under tlic commerce clause of the United States 
CmislitutiOB. Congress therefore has tlie same authority to legislate on behalf of all the 
“distinctly htdias communities'’ of Alaska as it dees diroughoiit the United States. 

AFN agrees with the reeonjjnsrjdaSions of many of the witnesses at fee hraring who 
urged Congress to leverse some of the US Supreme Conrt's holdings that have been adverse to 
tribal tights, and reassert itself as the primary policymaking entity for the federal government. A 
cirar siaterocct of the general trust responsibility of the federal government to Indian tribes 
would be helpful in ensuring that all federal agencies and the terleral courts acknowledge 
Congress’s primacy as the lead polit;y maker in Indian Affairs. In doing so, Congress should 
link its testatement of the federal government's general trust responsibility to the provisions of 
the UN Declaration on the Ri^its of IcdiEctiona Peoples. 

In terms of Alarira specific recommendations, we offer the following; 

1. Congress must continue to rei^ the goYemmer^s consultatlcn policy so tiiat federal 
agencies recognize and respect the Instlhrtirrca! development and current □rganizational 
structures and inteirelationsh^s among Alaska Natives. Nrither Executive Order No. 13175 nor 
the congress ional acts requiring consultation with ANCSA corporations on the same basis as 
Indian tribes*^ require separate consultation policies for Alaska's tribes and ANCSA 
ooipoiations. Vet, Ac Department of the Interior has implemented dual consultation policies for 
tribes and ANCSA corporations. We believe Ae dual consultation policies wilt create additional 
demands and potential conftisjon and even cnnflica within village that have boft an ANCSA 
corporation and a federally lecr^nized tribe. Also, neither consultation pci icy j^vides a role for 
.Alaska Native regional non-parfit tribal consortia. These organiiatkms provide services and 
Institutionri support to villages w^n tiwlr regions, and ae paxtfculariy importtet to smallef 
villages, which often lack the finanaie! and human resoittces to jKovidc the swvices Aat a 
regional (ettity is able to provide. 


” Jalui V. Satrar /, 8S2 P. 2iiS 738 (Alaska 1999), 
“ US. K yaw/pinl, 23 U.S. note 8 supra at 46. 

^ See notes 60 anil 6 1 , aupm. 
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2. Congress is urged to ensure tliat Alaska's tribes, ANCSA Corporations, and Alaska 
Native argiaiizations are included os ^igible enticics in federal Indian legislation mteoded (o 
benefit Native Americans; and further, that ANCSA Corporation lands and lands owned in fee 
by federally recopired tribes in Alaska be included in federal Indian leeisladDn on the same 
basis as tribal truss and raserv^n iands. Too often Alaska's tribes are doaled Ik; benefits of 
m^or indlaii Is^!ati«i bwnmec they do nra occapy “Iruiiari, country." for example, tbe 
Dqpaitonsit of Kdaeation is ewtentiy sdi^ng sppjicaticns for the State-Titbal Edecidias 
Porlnetshtp (STEP) pitot Under fee pilot, compstitiYe grants will be awarded te Tribal 
Educaiion Agencies (T£As) to increase their role in fee education of America Indian and 
Alaska Native students. Unfoituiialely, feaso grants will only be available to TEAs for schools 
located on Indian reservations, thereby excluding most of fee TEAS in Alaska. 

3. Congress senled Alaska Native land claims but did not deal with our hunting and 
{wiring righte in ANCSA Instead, it fstpected 5»tlr fee Secretary of the Interior and tlie State of 
Alaska to “take any acrioti nece«ary to protect the subsistence needs of fee Natives.”’® That 
expectation was not fuIflUctl and fee cunent pto^am established in Tide YIR of the Alaska 
National Litwest Lands Qaiservation Ac! (ANILCA), with, its rurai pir.ferencc for subsistence 
huafeig and fishb^ has proved inade^te. it fe»s not ensure fciod sersnri^ for otir people. 
Protection of Native hunting, SKiing and gadicringTi^ts E a part c# federal law tlRiot^kwl Iho 
United States. The right to food security for oneself and one's family E a basic human ri^t 
Justice and faitness require tliat Congress, in oonsuluiion wife Alaska'^ federally recognized 
tribes, consider options feat reach back to Congress's original rcpectalion that Alaska Native 
bunting, fishing and gathering rights be protected. 

4. CcaiHross should empowar Alaska Native Villages to deal ■wife violent crime and Other 
problcfna Impacting our penpie. The state of Alaska's public safety system docs not eifectively 
serve vast areas of the state whe^ njsay tenttec Atasla Native viJiages ate located, except ;a 
response to crimes feat result te sevtes ri^tiry cf dekk. The vast majority of AJaska Nariv* 
coimmnritics have no fbrmsl law enfbtcwnent pres once, k Ihsse eQn)iniB)ft».s, tribal dlizens 
often fem to theii tribal courts to secure immediate help. A pilot project, such as fee one 
provided for in S.1192, should be established to allow a select mtmhet of Alaska's tribes M 
enforce feeir civil tribal ordinance,! deatbg with possession and Importation of alcohol and 
illegal drugs, and with domestic violence, assault and child abuse, Such a program would arm 
tribal courts with the ability to stop violence at the early states before the crimes escalate 10 
aggravated cssaolt. rape and homicide. Improving law enforcetneat in the villages and 
empowering Alaska's tribes to address these issaes is necassaiy to fill Ote gap in local authority, 
and ensure dcmestic safety for village resideiiE. 

3, His Secretary c?f fee Interior Is cutteiSly barred by regaiation, 35 CF.R. 5 151, from 
tskLng land into aust in Alasks outsitJe !h* Metlakatk Reservation. The n^iktoty bar 
piohibilingaU trust land aoquiritkins in Alaska violates 2S U.S.C. § 47G(f) and (g) (which 
guarantees all tribes equal trealmenf). It Is estimated that .Alaska's tribes collectivcdy own 
approximotfiy 100,006 acres of land in foe. These lands do nothave any ^[>eciai protections 
&tnn texatinn or fiom potenriai loss fetwugh mvolunUry conveyances, bankruptcy, or imminent 
domain. The Secretary should be allowed to take tiibaUy owned land into trust iu Alaska. 


” S. Rep. No. 581 , 9Z'“‘Coiig, 1" Sess. 37 (1971), 
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Prepared Statement of Hon. Leonard Masten, Chairman, Hoopa Valley Tribe 


Fulfillment aftlic United States' laisi responsibility Lsorulmosl impoiiiincctotliu'Haop;i 
Valley Tribe. We eitrtedliy linve 3,00fi tribal members niitl llie largest rusorvntion in Calirornia, 
wwcringnpproximately 144 square mites. Wc were among (Ita ftr.st tier of seir-savcrnanuc (rihes, 
having pariicipaicd in (be ilumonstratioti project, and tisr firs! in llta iitUian to iave its compact 
with the United States signed, Throigh sclf-govcmance wc have been able to leverage redcrat 
dfiflars la Fend our programs, all of vrliich serve as a me, ins (o exercise our sovmci^ny, preserve, 
protect and initnaEO cur Iras! tissete tsnd provide services and benefits for our irt embers. 

We ore gmiefiil for Ills oppnrliinily to provide our views for the recorti on fulfilling the 
(rust responsibility. It is of fundamental significance to Indian ualions and, with the recent 
creation of Ihs Nalionn! Commission on Indian I’rusi, it is an important lime fbr tribes to be 
engaged in the diseiissinn of how the trust responsibitity sluiiikf he carried out us our relationship 
wth the United Slntcs muves fotwaid. Our Icslimotiy fcieitscs on the United States’ rulflllmcnl 
of tile tntst rcspOttsihiltiy and soir-govcrusncc. 

The rederre! Trust Responsibility 

Others have provided for the record comprehensive badtgronnds nr. the nrigin.s and 
nature of iltc United Stales’ trust responsibility. We hficfly set fortli the founcintion of il»e trust 
rcspousibilily bcfoic looking forward on iiuw it should be fulfilled in this new cciilury. 

Tile trust rcspansibllily is ronted In Ireatict! and prnvisioii.s nf the Indian Conimercc 
Clause (II.S. Const, art. I, g 8, cl, 3) and lheTre;ilyClau.sc(U.S. Const, nrl.il, § 2, cU) of Uiiiicil 
States CUnslitulion. Tile eases of tiic Morshalf Trthgy iutcrprclcd tlse meaning of the fmliun 
Commerce Clause. In Ctietokee Mt.'iojr t>. Gcutgia, Chief Jusitco MtKsUall's opinion 
aakitowicdged die legal status of trihrs as ’’distinct political socicificsj . . . ctqinble of managing 
[tlttif] own nffalrs ,'ind governing {lUeinseives]." 30 U..S. i, 15 (IS3I). He went on in 
characlcrizc tribes 8S "domesta: dcpsaidant nations,” W. at 1 7, itkciiing tiic reialiotiship to that of 
a “ward to his guardisra," Ul. at 17. As Cnlten’s Handbook of Federal Indian Law stat^ 


Cltenikeis A’al/ou v, Gnorgi’u firnvlded llic basis for atialogir.ing the govertimcnl- 
lo-guvemmwil rBlailonsiiip between tribes and tfie federal govcmmcnl as it (nisi 
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rcHiiliwishlp a (wjicomliasi! RtlsntI tliiiy «» pntiLrt ifibu! ligliw £i> txist as sail- 
govttmiiiq uiiiiiicsi. 

Felix S. Colicn's I lantlbook on Federal Indian Lnw, 420 (2005 IJtlilion), 

In IForee.trarv. Guniskr. Chief Jnslicc iVInrslinll coniiniied the Cherokee Nation ID be “a 
liistiDCl eoniiiwiiilj i»cciipyinE hs own lerritoty ... in whieh ibe feiws o!" Cloorgia eau Irave no 
force, , . iVoKirstar, ,11 U.S. «U Sfit. lie put forth SIm: icnel that tribes rcmaltaxl sc^tratc 
ptililxul entities, despite coinsnralwn, and wUiln tltoy aeecfsrce (he ‘protect ieti” of a mure 
pwvcrfal imitoB. ficM^ttanec did not divesi ittbes of seir-sovemantni. W. at 555-555, 561 
(“A wetdt state, in tinier So provide ibf its Kilbly, way jdiKC lisclf under 'he proiecticn of one 
morepowcfruh 'wJliiout sirij^ing lisclJ'o.’'ibc riehlofgovCTr.mcni, and eua.siug to bun stale."). 

IKiw'su.tti.'r (liso coiiiinnei! Lliitt tlio Su|treiiiaey Ciausc gave ptiwerful Kflcct in treaties as 
'•(tic supnjme law of ihe land." Id in 395. Troaiics are bareuined Ibr exchanges Ihrougli which 
tribes ceded vast tracts of land anti resources in exchange for liie United States’ prolcctioii, 
pruvisKjfi of goods and services and support ftir tribal sctf-sulTiniuncy anil liveiible and 
sustabwblu eomrauiiities^ As I’residcnt Nvxon stated 

For tlicir port, the ImliatK have often siBRsndercd cirrus to vast Itacfe of hrod a.oti 
have neuepiied Hfh rat goveromcot rcserv5S»0!is. Iti exchange, die govetr.meia Stas 
t^rced so pKiv'ide comreitiniLy services such as health, isfccaiion and public .ssfeij, 
surviws wliieh would presuinably aiiow Indian coinniuniiics to enloy it slandard 
of living comparable tn that nfnlher Americans. 

Frcsidctit Nixon, Special Messngu on Imlinn AITair.s, July 8, 19’?ll. In Morion n Mnneori, 
Ihe Supreme Courl scl fonli the Uniied Slates* oWigntion for on-going pcrfbnnnnce of federal 
trust duties; 

in the cxcrcTse of the war ami treaty jiowcfs, the UnUsd States evereamc Ih* 

Indians and Jock rassscssJon of thutr lands, senneiifms by foree. leavhig siffim . , . 
dcpcjidctit pci^lc, needing pmlccf ion .... Ofivecessity. the Uallcd Stales 
assumed the dwy ttrUimishlng fhiu pro(cctioa,and widi it tiieausisority to do al! 
that wss nxjui red to perform tlial obligation. . . . 

AfflWVJi! u. Moncari, 417 U.S. 535, 5.52. (1974) (ipiotTng Booft! ofCoiiniy Comm'rs w. 
Sebur, 318 U-S, 705, 713 (1543); sea u/s(? 31 U.S. at 545-54 (di.scufwing Ircalics, 

including land cussions, securing nnd prcacrvlng fricndsliip, and noting tlmt stipulation 
acknowledging ti'ihes to Sic “under the pratection of the United Stales" "is found in Indiao 
Inxities geneiO'ly'’). 

Addtlionaf ly, the Cram ht NaSUtn v. UnHed Ssalss conUnned ISb high siandaita 

tlR feder^ goveratiieaS must ntsiK whoa carry^tig cna imsi dniios (Itcrc in rdatioa tc tiK inmdling 
ofiruslfbads): 
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Fortlicmwre, iliis CaoH iiusfceogni/isl tliu tiistinclivc o5))5gatsm ol’trua 
inciimlwni wpnn Uic Govemmcni in its datiings witli ilicssdept'.nderit and 
somclimcs cxplniicii pwply. In carrying euitlls ircaiy oltligalians wilh thu 
Indian It'ibcs Ific Oovcmmenl is somotliing more tiwn a mere con (rani tiig party. 

Under a humane and .seif imposed policy ivliieh I ins foimri oxpresaion in many 
aces of Con grins niKlni)mcrntiS(tocislnr>saflhisCourt,Kha.sdiargC(li!sclf with 
iiKirai ohllgalion.s of the higites re spoils iiii lily and inist its cotidncuas rliaelosctl 
in the acts ofiriosc wito rcproscni, il in denltngs wiili lire IndifliB, slioult! ihoreftirc 
htt jutted hy the most sxKciing fitiBci'iryEiaiidarifc. 

SanthKilc ffdion s', U/iiiai Sailed. 3 K» U.S. 2$5, 29S {1 942), Fwllief, dis i 977 Aiass'Isaift 
indian Policy Rirviow Conimissiuri waolirsdct! tlpen tiic purpose ortho trast doctrine as Mlowrc 

'rlitt purpose behind tlie trust fdnctrinc] i.s ami nlwnys llBS been to insure die 
StifVjvpl and weifnre nl' Imliatl irihia nnd people. This inctildirs an obligation to 
provlilo IIiQ.so services required to protect ami eninmcc hidian lands, resources, 
and mlf-sovenniteHt, iintl nlso iucittdca tho-se ceonomic am) saeia! pregrams 
■which are necessary to raise llw stoiKkird or livii^ anti socbi! woiS-helng of tlie 
Indhm pcopio !o a kwo? comnaTabls to the nen-inrlinu society. 

American ladfea PoBey totiew Cwnruisslon. FiTwi itepett Vt^ 1, 1977, p. 130 
(ciBpliows arklcd). The Cturmiissicn also noted that ‘Ihc i^dcrai -Indian Irnst law, as expressed 
both by Cosigress qih! the emons, cnils iiir Federal protcclion, not Federal dominaiitm." Finn! 
Report nt lOrt. 

Hie Fcdcml Trust Responsibility nnd Snir>-Gciv(iriiaiict! 

Bac*gror«iifl- i'e/f Coivrfwnw 

Petting rcirtb lire policy of seif doierniinattoft, PtwiiioiS t^ixon sls»d 

I Wo] hove nsnerl fram £bo queslicn! of irArater tire Fcdcrtti gctvcnimcni hos n 
ic^oilsibirsy to IratraTvs in fho qaaslioft of Ttoh-' liia responsibility can best be 
liilfillerl. Wo have conciudet! thrs the indiatis will got better progmins nnd ilim 
public monies will be more elTotliVGly expended if tire peopde who are most 
afibeted by lliesc programs arc rasjioiisible fbr operating tlicni. 

Nixon Slicciai Messnga Ho also stated that “The rime hnsetwtte la brook decisively with 
the past nnd to cream die conditions for n new era in which the inrliap rutiirc is determined by 
Icdirm acts ami Iitdkm dccisimrs” mre tlwt . -the Federal govemment needs indhin energies 
i»td Indhin toadsrship if its asMsiaaec is to tsi ofRJctivc in improving the Eontthierss of Indian 
Kief ’ Nixon Spedrd Mersage. 

Tlie Mian SoiC-Dctrwmhwtio'.i anti Ij^icalios Assistance Act (ISDEAA), 25 U,S.C. g 
050 el scq., allows tribes to contincl ivilli the United States to take over adminislration of 
progiams carried out by tire federal govcrnmsill, facilitating tribes’ planning and administering 
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ol'progrnras lo govern llrcir Innils and provide lor their memhurs. Tlie Tribal SeU-GovuniancB 
Act of 1994, 25 U.S.C. § 458an cl scq., allows a tribe to enter into a compact wilh the United 
Slates for nil programs Ihc tribe nssiimcs. SciRiovcmance allows tribes more flcxibitUy in the 
administmlioii, design and eonsoliclntion of programs and in the ullcctilion ot' Ibnding nitiong 
pnogranis. 

1'lirnu^i Sulf-Govcniaiicc, Indian Cnuiilry lias exjicrieiiecd inaEiy dynamic and 
pioneering cliaiigus over Ihc Inst lew dccndcs. Scir-Gevernance tribes liiivc progressively 
moved lo stabilize fimdiiig bases, improve and expand services nt the leservalioii level, and 
increase stalling und tcciitiienl capabilities. Tribes linvc been nblc to strcnglllcn tribal 
govcntmcnl and iMlnblish adiTtmi.slralivc cupabilily. Tribes have became eircclive p.irlners with 
liie Uni led States, working logetiier lo positively address imd resolve decades orhtickloggcd (nisi 
mamigenient issues. 

Scir-Covemiincc spiirrcii nn iinporuint Iraiusilion froin biircaucraiic oiio-sizc-flls-ali, 
foderaliy-dominated prngnims lo flexible Iribally-dcsigned niid ndministered prognmis. Tfifais 
arc itt the bul position io determine whai is needed by, and bow lo provide for, Ihcir 
governinemis and iiiembcrs. Prior to Scir-Goveninnee, there wns a luck of iribnl participation in 
designing programs and setting ngendns. Instead, there was ri reliance on federal-project 
planning, nnd the redcmlly-devclopcit programs were not only clironicnily imder-rundcd, they 
did not meet the on-Ilic-graiind needs of Indian people. Self-Oovernnnce afTnrds tribes the 
opportunity lo take over the planning and development ef these pragnims, und since ilic 
programs become bused on the priorities and needs of Indian communittes as determined by Ihe 
tribes, Ihey work. 

ScIf-Govertia/io! Dwiiv Nat Diiitini.'ili iJiu United States’ Tnat 

Tile Uiiilcd Stales' trutl responsibility is imt dinlin islied In any way in lliu enntext of sclf- 
govcmitncK, 

Motlttng ill tills subcitapler sliall be cnnsirucii to diminisli the irederal trust 
responsibility' In Indi.an tribes, individual Indians, or Indians with trust allotments. 

23 U.S.C. § 458fl{li)' To tlie contrary, the trust responsibility is carried out in part by 
.supporting and promoting trilia! sclf-gnvcrnancc. Tlie Secretary encourages tribal sclf- 
govcniancc by entering into funding agreements with tribes “cansistcni with the Fedcml 
Government’s laws nnd tntst relationship to and responsibility for Ihc Indian people." 25 U.S.C. 
§ 458ce. As Cohen's Handbook explains: 

... liic law reafTirms Congres.s's “conimitnicnl to the niaintcnence of the Federal 
guvemmenl’s unique and eonlinuiiig relationship wilh, and responsibility to 
inditddual Indiiin tribes and lo the Indian people os a whole.” This commllmcnl is 


’ 2SU.S.C.aSSaacL'ia[b)fNoihinginttiiS5Ubct'.iiplcrsliolIbeconsiruttt todiniiiilsh Inany ivay ihu inist 
ruponsitiilily oflhe Uaiicd Suites lo Indian tribes nnd iiKliviilii.iI Indiaas Hint exists under inaliix, B.tccuiixc Dnlus 
orotiKs' laws nnd coiot decisions.'') 
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ocprcssad 1>y ,stippt;r( fhr Ijitlfem ■’plininiaii. ctirnlacE. <ii«i adDiiiiisfriKttw" uf 
‘■(IIP lily programs" for India ns. 

Cohan’s nl I3'I7. 

Spi'cijic.r llm Hcio/in Vnlivy Tribe I'rdj’rmns tmd HowfUx p/Jpi^Ooi'tT/irwiirc' 

Suif-Govcrnnt'.cu hn.s nllawcd cur 'i'tibc (lie Ruxiblllly to dc-sign itnd mmingo our own 
prognniis. CiLTpitly, we titore tflaa SO prognuus whirfi COVO' the enliro speetram of 

isERics. Karly nt!< we eoinpaeleU foreslry iniiititpmieni and have heen nwntHgitig our forest iiintls 
indepciideitliv under u rarest nsHtagcn’-Bitt plan ‘Just escecds envircnjtiaitn! standards reqidrefl by 
ftdcnil taw ami imiornorates our values and prioriti<5s. Ois’ I'orcsiry Department has received 
exemplary trust uvatuniions from liic BiA’s I’acillc Rt^ionnl OlTlec (i’RO). Wc also own and 
optmte our atvn Io;^ing coni|viny imd nuisery, and, us n juin of our forestry management, \vc 
created our own Vildluntl Fire 1‘fotcction Program throiigli which we tismimwl the reileml 
government’s wildland lire funclions niitl .services. Oiir Iribiil riwUglilcr.s meet tiio same 
cniallflcatlon roquiremonts ofthtt United States Forest Service. Adcii lion ally, whom wo assumed 
ibresiry mnnageraent, wtnlsn look over the BIA roatls department, c siicctasrul progreni thmugh 
whic?! wc itave bee;} able to tevuracc monies from our timber sains, aggregtdc plaiti and other 
sourc&s with our fetleritl fiimling to pay for road msinlcmmoe and upgrading. 

we hove Qtir own nsherics Depantueiit that innnttors In-sirearn habitat itnd salmon 
populations in the Trinity River basin. This is a well-nuspcelrxl program lliat contraels with the 
Bureau of Reclamation and Itic Fi.sh ntitl Wildlife Service to curry Otil river resloration fiinelions. 
Wc .arc also proud of llie Ibct iliat (’lortpa was the first to compact health care witli the Indian 
Health Service (I lib) in Califoriiin, iiml now lias a linspilal, n denial clinic, and Ihe only 
ambulance service niul cniergeney romn within about SO miles of die Reservation and llie nest 
iienresi hospital. Kuttlier, we have a Police Depnttment wliicli entered into an bfeioric cross- 
depetization ttgrccincnl with Humboldt Coiiitly to provide ccmprc'tcnsive [rolice proieclinn and 
ittw caforccracin on our Reservatior!, Wliilc atWitimraj funding is ncedwl, wc tire (xnrv'ing out 
law isiSsrcemciit services. 

We also sompacied repJty rrom the BIA rcgiomtl ofTiec. Fnrtlicr. w: crcaled n Public 
Utilities Departmom that lia,s worked on a Reservation-wide water system tind continues to work 
on Reservation-wide irrigation and sewer .q'slcms which ore needed to serve our community. Wc 
iilso hiive our own Trlhni Environ mentnl Proieclinn Agency, T'EPA, whieli ensures lliat our 
nsoiircc management progrem.s purfortn in compliance wilii Federal EPA regulations. TEPA 
monitors and wiroreus nir and water tiuality sUindards set by die Tribal Council and is also 
responsible for enforcing the I ribo'a solid waste ordin.ance. Wo also have a housing aulborily, a 
human services department and an education department tiuil covers preseiiool to :i junior college 
branch eanijms. 

nirouj^i Scir-Gnvcniance we provide a range of scrvlECS to our per^lc, latvc spurred 
economic development on our Rcser\'ation. and ensure quality managcmc!’! of our trust 
resDurces, We have been able to successfully administer our many programs by esinblishing a 
solid govcrnmenlal nml ailministmltve slnicture. Wc are ti govcriiTrcnt of laws, ordinances and 
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proce-Aircs. Wliilu wu bciitivc tiiis is csscmla! f«r sair-govsniniice and succcssJid program 
ailminisimtioti, must be tvcogni^Dii that tlic ISDEAA iijcliidcs oppoiimiiiies for aH tribes to 
plan programs or portions llntreof. Willi iliis, a Iribu that does not want to assume carrying out 
the program ilscircan ncvenbcicss partidpale in the plnnning and design of the program so that 
its vnlucsaiul prinrittcsorc iiieorpcralcti iiila thepnignim. 

Dciiefils! ai.vl GoveivniaiMa-GiiwruiuMt Rvktdonship 

Buttcfils orRoiF-gfiVCTiiniKU How mil only to tribes anil tiieir incrabers. iiut tn ttai Uniliai 
Sates as wdl. Tribes ikt; superb partners For flio Uniiud Steitcs. A benefit of major irnportance 
in Sdl-Oovornance tiral geu iUric ratenlinu is how it iam iidpcd to generate addUinnu! iunding 
For rarryiiig otil tintierfoiuieii Fcdwal progrtiins. The chronioalfy tnidorfmideti fniiian programs 
wilhin tile QIA nml lilS bntigets have been wcll-docuniunicd over the post several decades. 
Many trihc.s licsitnte to nssiinie Fctleral programs umlcr Sc IF- Governance because they umleraiBncI 
there is not adenuntu money to support the tribe in carrying am die Ainclions of the programs tliat 
the tribes tvnm to ndminisicr. However, wlillc Scir-Govcrnaiiue is an auiiinri^iiig law - not an 
iippropriations law - it gives tribu-s tlic (ibiliiy to geitenitc significiint aildilionnl clnllaTS to help 
ofFset tlic cost of currying out trust iielivitks. At Hoopa, wc can show that tlic Tribe matches 
Sj.OCI from other sotircts ibr each Sl.OO compacted fram the BIA lltat is tKcd fisr trust 
mam^cmen! programs. This i.s n signiRcant betiefil not on!y for t!ia programs .and tribal 
racmbcfs tliey serve, but for tlic United Stales too wiikh carries an oltin^tc respoiisihiiily oF 
providing fbr and praecling the Tribe, in tlic context cf Self-governance, a part of the Umt«d 
States' responsibility i.s to facilitntc compacting witii tlieTribc raid support tribal programs. This 
results in mure robust und liii'orcil programs (iian wind the United States could design or 
administer on its own. 

Wc emplitisizc, however, that tlio United Stales still lias n responsibility to ensure 
ndct|iinic iiinding for progranu; thin serve tribes and Indian people. Most of these programs, if 
not ai), arc woufiilty tmtierfontiesf. Again, SciF-Govcnirmcc docs not diniinish tire redcra) trust 
responsibliity in any way. Wilit this. Sclf-Govcmancie and iis ability to facilitate ieverttpng of 
funds does not relieve die Umted States from odliering to its Inisi responsibiiity to pro^de 
stilTicient funding icvei.s for programs. Wicn developing its annua! budgcLs, the Fcdenil 
government must ensure that the funding needs of Seir-govcmancs tribes tiro met and tiiai as 
needs incrtsisc, such as for inFrastruciurc development necessary to carry out programs, that 
funding levels increase ns well. 

Another benefii of Sclf-govcmancc is the ability to redefine the working relationships 
between tribes and the fcdcr.nl goternmenl. The Hoopa Tribe !m.s enjoyed a solid working 
rclalioitship with the BiA PRO fbr more titan a decade. In 1997, Hoopn anti six other Cnlifornia 
tribes csfablislted the Californki TrasL lloform Curtsurlium. it was created to work with the PRO 
to oddness I lie tmsi resotnee maiutgenieiil issties upon whitdi nmny of the claims made in the 
Cobeli litigation ivere based. !n ;99S, titc ConSOTtinm and the PRO entered intio nn ngreem-ertf 
that estab lift'd ilw terms, conditions and operating procedures for the Conscrtiuni. The abiitly Hi 
develop n new working relationship with tlic PRO was mads possfcnc by the fiexibility created 
by Self- Governance. Tlic egrecroent defines the monngement roles and icsponsibJIitlcs of the 
FRO iirii! the tribes anti inciudtw piovl-sions for a fanding proeess thixiuglt die PRO; a joint 
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owreigiu pilvTHiry cciunuM: n procfss for cit:v<;lii|«ii^ “iTiKiisiiriilrfu nnil qumiiiltiibic Iriisi 
management stundards:” mclliotls Ibr rwofvins disagrcctncnts and dispiilcs; imd finnliy, a 
|)artici|Mlory process Tor nnnLal trim uvnIuatioa’L 'Hds tiiiiquu working rclatlansltip iias worked 
well for years. 

Wlien tliu Dcpnrlnicni of Interior laimcticd its trust reform Initiutivus In the early 2(100s, 
we took (iclion on the foundiitton tital whut was working in Intiitin Cotmtry regwding irust 
resouivc management shoultl not be changed, it sbottld he preserved. We created the Section 
139 IVnst Rcibnu Doaoiistralion Pr<^«,’l with llie Coitsorliutn, the Salt Rh'cr-Ktna Maricopa 
Indian Comnumily, tiie Confederated Salish and Kcoiciial Tribes and die Chi[^ewii Crec Tribe et 
the Rocky Boy’s Reservaden. TIb DcfflorematioB Project nuliioritied the tribes’ successfat Inisl 
RS.SCI inanagemein systems to npcraic separate and apart from Inlcrinfs trust rdbrm 
reorgimi/alion, and prevented Interior froni imposing its Inisl iniiiiagcrncnl infnoiiructnrcupon or 
ailcring the tribes’ existing trust rcsnuroc munngemciil .systems. Tltc tribcii liatl to carry out their 
responsibilities tinder tiie same liduclary siiind.nrds as tlmse to wliich die liUerinr Secretary was 
held and laid in demonslRiIe to die .Secretary’s satisfheiion lluit lliey had the capnhiliiy to do so. 

We. along with the nihcr Section 139 tribes, underwent tits cvalualiaa by the Office of 
.Special Trusice wid teeeivcil n dcicrminaiion that we had the eappbility to perRiriii compacted 
Inisl function.': tinder the sane fiducfary standards to which tltc SciOTtary is held. We were even 
cited as "an cxcclIeoL example of trtisl ntiministradDn, in rtiftherance of Iribat sclf- 
tletcrniiitatian.” Suction 139 confirmed Ihtil Ipcnl iriimi decision -making and coopcraiitii! rrem 
the ftdcral govcnmicnl can result in significant Irust management improvements and that tribes 
can properly implement truth mnnngemenl even lliough they niny use tllfTcrciil pmctices and 
methods tlinn Interior. 

Preserving what is working in Indian Country is the Ibundatlon Ibr our fbrward-Iooklng 
.npproacb to today’s topic, Pidfitling (he Trust Responsibility; The Foundntton of the 
Gp vommcoHO'Gcvc rnm ent Refn t ionsbip. 

Nest Steps for FuiniCiig ilm Trust ftesporisiWiriy 

The United States sliBitld aeknowiedge llml Jriba! Eovemrnents ieb great partners and that 
Sclf-Govcrnnitcc has provided inyritid henerits to irihes, tribal members and the United States, 
itself, U should rest on dm fact (hat ils trust responsibility is not diminished by Sclf-Govcriioncc 
and, in fact, it Is carried out in pert by supporting Iribas’ abilities and endeavors to exercise sclf- 
govemanee far the bciicllt of their menibcr.s. 

Triiiat Panicipatian in the National Commissian on /rK#on Trust 

if trust reromi is It) be siiccc.wru), tribes must be cotusislcriai indispimsidilc partas. For 
Ibis reason, tribes rausS be an inieBmi piirt of the Natiomd Conmiission on itidian Tnist'-s 
discussion and worit. A cornerstons of the Commission’s drafl work plsm is to recotnraond 
options to the Secretary “to improve tiie DO! management and administration of the irust 
adiinnisiration systems,'’ nnd lo “include wbedior any legi.slaiive or legulatory ciiangcs arc 
ncccssniy to permonentiy implement such improvements.’' Tlie Cominiasitm is working to 
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(letldc cf rdilclltia iiii; Snisi ralfiliorc^iip, miii Ims s imi<|iK; opnortuniiy in iielp t'orge fnr Itw llailwi 
Slaiss a mure hononiMe reiiiluinsliip with Iiiciiaii Cnunti^. Tribes nilist be involvcil in iJic 
Comniissinn's cITorl, and lacitl deeisiaii-makiitg must be key In (be CkimmiiisiQn’s 
rccumnicnLlallons. We sircss ihni (lie CniiiinbiitiQii .should lie ensured tlic resources and time il 
needs «■ develop, in cunjuneliun wtih tribes, eotisidered, robust tmd progressive 
rccontmcniJalions 1o the Sccrclary. 

Nmt-BIA Mwsdalnty Proymas,i 

AtlOtber urea of jiii-Jor iiilercs ibr our Tribe is compnciir-s non-Bf A programs. Title IV of 
'Jro ISOliAA (thc'l'fibni Sdl'-GovcniaiKO Act, 25 U.S.C. d setj.) should ctssure dial non- 
BIA pr{>|yvim,s ere iiiandiiScry Tor lUHiijiaeliiig. Tiie trust responsiliilily is im obligation of the 
United Stales not just the BIA. All rcdcrnl agoneics lliut perform rtmclions that impact trust 
resources or Iribiil rights have a irusi abllgation to praicct tliose resources and rights. Soff- 
Goventance itfTords tribes the ability lo ensure trust resources iukI trlhnl rights are pnolccicd 
tbrougli compiieling. Wc strongly feel llial Ibis abilily should be MWnded lo oiircr federal 
ngcncies on a irmndniory b.'isis wiiliaui the dlscrcllon ortho Socreiury. 

Tile Tribill SeITGovemiitKe Act provides Ibr compassing non-BIA funclior.s in 
§ 4C3(b)(2) and (c) of I*ub. !_ 93-&38. MnnUatory compactiBg is rcqtiircd only as to services 
•"oihcrwi.sc available to Imliisi tribes or Indians,” whi le dtsKictiotratyi canpncdng eiueads also to 
progranw cf speeiol gwigrapbiea!, liistorieal, oreuhtiuil ssntiificauee lo the tribe. Tlic courts liavc 
limited mandatory compaaing to programs specifically largeled lo Indians. Thus, program.? 
dinecicd to Improving trust resources, such as fish harvests, because they Itavc collateral benefits 
to non-Indian fishing Interests, fall outside of ‘63!f eompaets unless the iion-BlA .agency, in its 
(liscruliun, elinwes to include liicin. 

A primary example of tire protitem euneerns our rederatly-rKcrvEd fishing rights in the 
Trinity River whicit flows tbrougli the J-iooprr Reservalinn. The Bureau of neofemalinn openates 
the 'rritifw River Division of the Centrai Valley Ptojecr. "nic Tririily Dum, cercpicted in }0d4. 
was the piiinatty reason far SH% deeimea in tlw 'iVinity River fit^cry resources, .and hns been the 
subjeui of inuncrous eongrassiona! uad court actions asscciatcd witlt tdolntions of the United 
Slates’ Intst obligations to the Tribe. To eorrccl die declines in fislwry rcsoiinecs, Congress 
passed various federal laws that mandaled rcsloratinn of the Trinity River fishery resources as 
part of the Federal trust obligations to the Tribe, 

Tlic problem is thnt funding arid mauagcincnt for Trinity River habitat restoration may 
jeopardize a trust resource and llire.ntcn our fed cr;t I (y- reserved filing right.s. The Hoopa Tribe is 
recognized by Inw as o co-manager ofiiie Trinity River Fishery. Wc liave worked tirelessly for 
years to oblaiti cougressionai uetion to tiddress bswlcquaie funding levels Ibr (Ire Trinity River 
Restoration ProgrtKii. We hnvc also .sought to enrry otit more fimctTOiis reiated to river 
rcstoRttiari. Reclnmaifon, how'cvis-, dctcmiiscxl that tire programs tlist wc mandaed by CoBgress 
to fiiffiil lire trust ohligmkn.s of the United States to air Tribe are not ’’Indian Pro^^ms" antler 
the Sdr-Covernauee Act. Rceianiiition docs not perceive the trust ru-sponsi hi iity avail obligation 
that gives tribal water and fishing rights any priority. Absent nn ncknowlcdgemciit that a Inisi 
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<l«ty 5s owed, pnfiertkHt of mir sights UA’ijs a bsack seal to olhcr prefects, i^^eti new tar newly 
pioposcti pfqiecls. 

The Tille IV iegishuinn, now (lU. lA'fA, iit one time inclutoi spcailte language lhal 
would eiiablo Irihes In compact lo peribnn programs, or portions therool', ilml “restore, maintain 
nr preserve n resource (lor example, nsliciics. wildlilb, water or rpinerats) in which an Indian 
Iribe lias a rcderalty reserved right, ns qvniiljlicci by ii Fetlcml coiir!.’’ Proposed S dn5(b)(2) of 
U.R, 3994, i !0lh Cons, Is! Sess, Such langKage is importam to our Tfrosc it wotiW resolve 
pmbients we feee with lice Ismal ion over the nsatstgement o!' 'Dinity River progruins. Thess 
prolsJems tneiudedeJsys in eKccitiing «3!Uraefs which resih to « signiSicsint Rnatnctai biKdea Ks' 
the 1'fiiK and admbtsiral ive, prograitimutto and staffing nightmares Ibr a«r ihos^ws. 

Aitod'er criniiipic involves wiUy, As previously nienliancd, w« eonjpaci really and, Oils 
gives rise to anodier esample of the need for coinpacling on a mnndniniy basis with ngeneics 
ouistde the BIA, Wc .struggle wiili die undctniiidiitg oflliu really pnigrnm In general ns well as 
with the fnei dint surveys are dime through Ihc Bureau of Land Maiiogcmeatl with federal monies 
Iransfcrrcd lloru Ihe Diirciiu of Indian AfTnir-S to the BLM. Wlien wc first compiieted with BIA, 
the BiA would transfer monies nlloeatcd lo it ftir surveys to the BLM where BLM ■woeld 
designate :i BLM tsirveyor Sir surv'uys iicctkd on tiic Rcservtiiian. GlA’a posiiiaft wus dial, 
tecbnfcnJiy, tt did tsot Jkivc RindTag for siirveycrs sinec stndi mrajios were tmnsiertetl lo BLM. 
New, there Is one BLM posit jon, identified as Antcticttn ImStKi SBiveyer, in cadi of the BiA 
Rs^ons. With Ibis, there is tins aicb positism in ibc HtA Paciffc Region to serve 1 1 5 tribes. Not 
only is this inadequate ftir the workload, bat the posilion does not do Hffluni snrvey.s, it reviews 
docuineiilatiDn submitted In relation to Ifcc-lq-trusi applientions. Oiii’ realty functions are 
hindered due lo the lack of fimding for, and inability to obtain, adequate and timely surveys. We 
helievc ii would bo hclpliil to compact directly with the BLM for survey nelivilics. Additionally, 
more funding is rcqniiw! for such funetions W be carried out efreetivfiiy. 

Again, the (rust re^tHtsibliily is ihc tnisf wsponsibiiify of the United Stater and it is owed 
lo tribes by ail fei^ial .ageuete. This must be pta into practice to ensure proper msnagcmcEt of 
inisi rc«5urccs. TVibes s^ned treatte widi the fedsnii ^vanimcra; the*? reiatioaship is with the 
United Slates overail. We had iw? part creswing the sirectwrc of the {erfera! goyssmnicnt whidt is 
divided into sevemi agcndcs. if an agency is part of the federai gftverTitiient, it should be hcM to 
carrying out die trust rc.sponsibilily. There is no reasnn for n dincnsit polkty Jo exist with respect 
to an ngenpy dial carries out a bust funetioii just because it exists oiilside of the BIA. 
Significantly, ibr BIA programs to develop law cnforccmcnl, for example, the presence of 
Ixmcfils to nort-lribnl members decs iint remove ihc progrann from mandatory campacting. 
Neither should programs dirceferf tn rostoration and prateetran oflrost resources suidt as Indian 
water righLi nr fislisrfes resources be insiiiatetl Bum maitdniory compneting simply beeansc iliosu 
pTognEHS are iidsninissered by iwo-BiA agencies and iHinntis oftbe Oepartfttent of the Iniciaor. 

Wo tellcvo t&j tiHSC has came for tribes !a eserciso their scir-govemanee in cllicr areas 
and in a nwito espanslvc way. With this, we esk die Ccrnmiiice to focus on Ibc tson-BlA 
compaciiilg issue ns sonit «s possibie as ft means for the United SIptes lo Ibifill its tnt^ 
responsibility. 
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TiTtCiH^S. Id^P, 

Wa r!S(|iit:si Hint Hm CcminitltiK imi'piluci; Tiilu II! til'ttw tliL' Intlimi 'I'rusi 

Rufbmi Atft of ?.0O5, Hcnpi! worked wisil t«vera| tribes in llic Nntllt^vesl and the Commiliec 
sliilToii tho (:ioVClb(tlllo|U oi'lhis proposdl, It llirliier Ilio riiinilmunl ill’llie United Stales' 
inisi rcsponsifaility oikJ nmfict Ihciliiaw tril'sil tialf-govcFnancc. 

Tttsi; Hi Sff S. t'13? -.vtreK wtstde imfen TnsS fVsse! Sdirii^ssat^ SSnsotTstrNrat 
^U'. -ssteK ss^ bttst ee^ 

rtJs3^^ s5^4s ^ >» ^ ?.sc 

ttaSre'S riiss jxtts^sKttt itRkS ewJ tiv ttSf SSS asKJs^ fx Ste 

’aarwacmetlt c^ftbe aisiSs, and Sn: iederoi trtlut! fesiionrisdlty, ?ajd $St§sSta Sertnin Sandans, We 
arc already iliffftlXt this with onr roresiry ptttsiiailb wliieh is ircknowledswJ natioHplly ns n mode! 
program. l^artlWf, We iverc one ol'Ilte KeeliOH I SMI 31) tribes whicli w«l d be grandralliered 
miaih(: DcInOrt'fi^l'ntinn Pnojcci under iliy HI oPS, 1439. liDii III entourages local 

ducision-nwHttlg nnd eonpcFBitnn betWKiirl ttlbul governmem.s and dl« Slates and 

ncknowiwisot! that Itio Unlnal Stntcs' rullttlma'nt nf tK" inist rcsponsibllUy tttW3 tret retjurre day- 
IsmI;^ roSiMgdtflKnti but fncililaiiret in ittfSbemace of tRbni scld-govstTSUlKn ftftd SOlt-safficmimy. 

ii5feS9« ’IfSle m asssdd rodser msai Ttsidef ^ toW tarn bsh^ &s 

State* y^.t> ttasi esaets e«aEs:.5s -atsder^aKS tm a® ISeM 

Sbscs' ;sst. t^rtitc iia&nrerat Sera«m« oat’ reSfisSj™ ^s3^B3 tnis cs^aaialions t*tet inEn^ing 
jftisi assets cur irM icrriioricSs y? believe iirai isl iflbfl! «^rdless iti 

whciliDf they W flirect Sorvkc or SslKatwrirenBi; should Ire a part of lllB tnanagemcm of t-nisl 
resources wilbln Hioir jurisdictions. AdtiVfil PBitlcipatJoii by in'bnl gOVBrpmenIs m the 
nianagemunt of Irusl nssels crentes good roStlH^ upd reduces diances ortbllMicl hclwccn IribcS 
and the UiiUv.d Slates. Eitnoling'l iltu HI wdttld rutpll in positieepracliMI! (Wd trust mfttutgcincid. 
improvemeota. SVttStipirert lire concept of Tii.te tU orS.M33 and would lotllr Ibrwarfm worftiiig 
with Ure CsoSBlftittao 10 cenet siictf n pEttvisfed^ 

€^ire» Bssss 

“tgs Spsnta Trostes -S^^tStoG '*5 1^ ToUSt Re&rm »VS, -was 

never 5awnt?«ii ib bwomc porenwnt. MSI'- 540^2{e). HovPevcr. tjlirr lias csiabrislied a 
parallel ImruanCKloy wliicli duplicalcS adlitiltislratlvc inelTIclcncics Insteatl Of improving Inisl 
services. Tho lines between OST and fllA responsibilities arc ofiwi tiiiolcar. The same 
oppraprlaliotlsl WreiH so farliier if OST were ru con I billed with BIA. 

/w/inn.; ftwJJC.Ty IhiVtAuaJs: 

3a flssi etfres* «f onr mart ralstraBsrgaPssS sm, ^ 

Cmn trfTides^ d^sis.^ St EJ ^KvmarwfeeR^ 

s Ji^tstreSi. a.032, Sl^emeS sf Ws^s?®® Rs- <i«r tres? Wbifc wc catiJd 

a^eo tc fitB ttttSi fund tndBnces, the SittiemeHt of ?srSbiniaram was ibtiftd to tneiiscscmorcs 
P^S JiSinfe t«Si properly asssis, itsapcting tiflels of tribni Itrerts, ai1£l Wilds teased to !ni»j 
meinbm to ftomci site purposes, The Jisiilig of real property assets (f hill qf mislakcs anti 
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obviously lius imi been properly ujitlnied. The proecss of preporiiig and inainliiining (hose tnisl 
records must be itnproved, 

Issue a Sceivlcirint Oiticr Barring De/i(irimitiit Empfoyavs Frooi Af/wmliiis ReductiotK in 
Peikval Tnun lie-ijmiisihitiliL’s 

TherL' are many exumplcs of rcdcnil oniployees iiegotinting to rwliiec the scope of llic 
leUenil government’s IruBl responsibility in Indians, l-or example, in 2(110 the Dcpiirtmciil iw a 
"draflitig service” for Coiigre.ssninti Mike Tiiompsoii, proposed the (blluwing bill language 
"(Tllic United States, ns trustee on hehiiir of the I'ederally-iecognizetl tribes of the Klamath 
Dasiii ... is mitliorizerl to make tlie eomniiliiienls provided in Ibc Restoration Agreement, 
iiidiidiiis the assitriinecs in Seetion 13 of Hie Restoration Agreement” In Hie Restoration 
Agrccmciil, Section 1 5, the Depiirlment employees eoininiltcd that tile United States would 
provide “Assomnccs dial it will not assert; (ij tribal water or fisliing right Ihoorics or tribal trust 
llieorics... dial will iiilcrrcrc with die diversion... iif water fur the Klamnlli Rccinmatian 
Project.” When the Dcpamnenl prupuseil tliat bill languasc, it was well aware that three of the 
federally rccogtiized Iribcs of the Klamnllt River Basin ojiposEd Section 15 of the Restoraliun 
Agreeniciil. Neverlltuless, the Dcjiartmenl, over Iribid opposition, proceeded to advocate 
rcduclion of its Ini.si re.spoti.sibililies. Tlinl legi.slalion was introduced ns [ l.R, 3398 mid is still 
pending. 

Several cfl'orts to limit trust tEitties arose in cnniieclion wilh the tribal trust fund 
settlcnieot ncgnliallons noted abrivc. For example, the tribes were asked to agree that die 
StnicmcnLs of Perfonnance s.'iiisried the go vent me til’s obligations undir die 'I'rust Reform Act. 
Sitniliirly, the Treasury Department sought agreement lltat its obligations were limited to those 
defined by 25 U.S.C. jj Ifiia(n). We recognize ihai die Department caitnot prevent the Justice 
Department frcin taking advociicy positions in litigation. However, a liccreiarini Order 
prohibiting Department employees from nttcnipliiig to reduce tile govcmment’.s trust obligations 
lu Indians will help protect trust dtiiics. 

7/ie Deparlnwiil SltoiiM Use Ifs Rule-Making Aw/ioiily la Help Tribes Pralea Tnist Pni/terly 

11ie Indian Trader Statute illiistmtcs areas where the Department has mi 5 .scd 
opportunities to help Iribcs praicct tlieir resources and programs. 25 U.S.C. § 261 authorizes the 
Deparhnciil la appoint Iniders to Indian tribes and to adopt appropriate regulations. This statute 
became an issue in/JrWnso/t Tnuiiiig Co. v. S/iirlcy, 532 U.S. 645,656 (2001), where the Navajo 
Nation and (bo United Sintcs argued that Atkinson was subject (o tribal taxes by virtue of being 
an Indian trader. Tlie Supreme Court nnicd, however, that ‘'Ailltough the regulations do not 
‘preclude' the Navajo Nation from imposing upon ‘Indian traders’ such Tecs or taxes it may 
deem appropriate,’ tiie regulations do not eoiucinplHie or uuilmrize llic hold occupancy (a.x at 
issue here. 25 CFb? g 141.11," W, at n.lO. But the Department, instead of taking the 
opponimity to niitcml tiic legulatioii to e.xpreiisiy authorize such taxes, instead proposed to repeal 
the iiidian Trader Stsitulc. RulciiiRking to support tribal Kwes to protect programs ninl property fe 
needei!. 
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Ametxl Qnkr No, 32HS (,hns S. Imo SaguiaHata iVitk SpasifK, /Kmavralifir 

Conm'ialhn l^pqiiirsiiims Tlmi Have jIm Porte of i<iii’ 

In SccfRlariiil Order No. 32U6, tli« Sccrciaty or ihc Itiioritir and ilie .Seo-eiary of 
Commence, piireuant to tlie Eniinngcrod Species Act of 1973 [“KSA"). Ilw redcral-lribol trust 
rcliitionsllip, Still oilier rcilcm! Itiivs, altmipted to clarify federal rcsponsibiHli'K when 2 eE.ioii.S 
taken ntitfcr the ESA uiaj’ nlTcci imilaii isntls, iribiif rnist resoiia-es, or tite exercise of American 
Iniilnn irthsi rights. While ilic Secrstarinl Osier emitsiins ^aasl concepts, it is lasufTtcicni m 
cstabikdi a enforesablc r^if^ion tc tsigase ei nieaningfui gavcurnieat-tc-govoniiaras 
tofisalSatlOT wiif; triiiis. Fra- ejiaES^c, 1,1 penter fir ONcri'iT}’, et at r, Scihmr, 

J43. H(-3i30 03. A&t, Wcv. JS, S' i Owift eidsaiissfi she Sentftariai Order to dsaennioc 
wbelfeor sis BhJigitJtoiis iocltidcd srpcciBc, nicaatrabra coiisnitaticn rist)iiiteincms that imve lljc 
forcu of law, 1'lic Conn couclsnleti that pfoiections for ^ ononin Desert Iwild eagles, wlikds have 
great valnC Iti trihes. “tio not impticsHC I he Federal government's ndliclary duty over the 
management or.specide trcntj'-proicctctl msonrccs , . . nor docs [Fish anti WildliFe .Service] Jmvc 
ilic same slatuiory niid rcgulniory oblisaiitins to coiisuii with the tribes iiiiiler the ESA that the 
BIA has when making [lecisions directly reiiticd In the tnaMgenteni of tribal services and 
cmployineflt on Indian reservatinnsi" id Ortitsrai !‘X 'Dje Court nwctndsd that “Congrcss anil 
jnssrirn- Itavo not imptiscr! siidr cotnialtatipa obJigations in tbs BSA cortitsst, and It is not the 
proper mlc of the Casirt to inmese ssieh pbtrgfttinoR on its avfof id, 'Iti^ defeia in Snsctrslal 
Ofdcf No. 3211E shcobl be eartteted, ond fidepEiri ns ronsal rcgainlittO.s to «sike cossofiaijen 
niKmingfst. 

Cryjihiv fl|F HtGonlif Shmiid bo Ptwidocl lo TVWipf <w Pori of f he C?OTwr'woB»/-r()-Govm»)ienr 
Process, Instcod of Rehgfiting, Tribes to the Bweamraiic Block Holt of (lit Frcctlnm of 
hiforitKliion Aei 

Til# Oepttilment’s ncfntinistration of the Frecdnm of Infomtiilitm Act (“FOIA”) leaves 
much to be desired. FOL\ is applied grwdgiitgly and rc^rmscs are in:^ detayeii Ifcwcver, 
tljctc is tip reason for insisiias upon IbC rbrnial TOIA process when fespostling to a records 
rsnucst from »J Indisn tribe. Jna as Std^l agencits da r«it tngpfoy ?QlA a^insl cadi s-lieis' 
doannesi requimtjESTSs, so ms rise Dopariffirmt ^snid espressty provide fer tint prompt 
m'sEfsbili^ of fcdentl jccords \spon tils najuest uf a triiw as n midte,' of gavamsicBi-to* 
govcrrnntmt consultation. 

Coflciiuion 

We appreciate the npponunity to siibraitonr views for the record on lids imporiant topic, 
'nmni: you for yon r consideration, and pionsc do not hesitate to conwei us If you iinve questions 
or need oddiliopa! inform alien. 
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Prepared Statement of Hon. Edward K. Thomas, President, Tlingit and Haida 

Indian Tribes of Alaska 


Dear Chaknsan; 

On May 17, 2012 yoa led a very tiiBcJy oversight bearing cn fulKli:® the Federai Trust 
luspo ns ibilily and our govenunent la guveraniept iplatidn^p. Cinttial Couneit was an^lc to 
attend, but respectMly requests tliat you ei^ our concern inla tbe beaiin^ record. 

Attachedisacopyota letter I seal on May IT® to Pieadcct Obaaa where I detail the 
Deportment of Interior’s failing to hrmor rtur Government to Govemmant reiation^iip and tjtetr 
fmlurB to adhere to Interior’s own Tribal Consultadoit pcliDy. 

Specifically, biterior is planning loimplcmctifsignificaiir changes to the Indian 
Reservalirrn Roads Program absent timely or mcaningfirl Iribai consultation. Our first and only 
notice of this planned ‘'sipilieani” implementrition was a Federal Register notice issued on May 
7. 2012 for a Tribal consultation’ in AndtOmge, AK on Juno 5. 20!2. 

This caii fttr "frtba cocsuliaiion" ftSs to adhere to policy on niaity counts, sot the leastof 
which is that it appears tribes sre being called tef minute to Imvel to Anchorage to bo told that 
federal officials have decided to change the rules that effect fiindiiig in a si^ifiCEmt way. No 
feedback mechanism is identified, as the agenpy plans to simply implement the change. Ibis is 
notTribal Consultation, meaningful orotherwiBO. 

Also, weolyect to the short time feme and the lack of content ia the notice which might 
inform LIS as to tiro otiuxomo of Ibis ponding unilateral agency chanEe to the IRR program 
funding. 

Until there Is a central scorecard for federal agencies where tiibra rHight, in a 
consolidated feshion, rate their “consultation experiences” we will forever be ind^endeatly 
policing ageney actions wMdj uffera Indian Peoples. To ftfe end, we have developed a basic 
totCTKt based survey too! of perfomtaace measures to rate tire effectiveness of federal agensy 
tribal eonsuSiation in a transparent and CKnpanitive way. The sample Tribal Consultation 

Scorecard may be accessed al https v/ wtvw.survcviniinlrcv.c o m^s/CVZG W V p . A Sample 
report from this survey is enclosed for your consideration. We would be pleased to discuss 
furthering this concept with your committee. 

Centra Ctsuncil of Tlingit and Haida ln#an Tribes of Alaska (Central Coiaual), based in 
Jurscau. AU^a, is a federally roco^ized tribe of more than 28.000 tribal r^zens WMldwidc 


AUacTi merit 
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May 17, 2012 


Preai3«»t Barack K. Obama 
The White House 
1600 PeiajsylYsr.ia Aveaue, NW 
Washington, DC 20500 

RE; Call for Tribal Consultation on Indian Reservation Roads Program Issues 
Dear President Obaras: 

As President of the Central Counotl ofTlrngitand Hada Indian Tribes of Alaska (Central 
Conncil), a tribal government representing over 28,000 Tiingit and Haida Indians worldwide, I 
am writing you on a ntost urgent matter regwding cur Government to Gov-enunent relationship. 
The Departniect of the Interior (interior) is not properiy arlhering to Its own Interior Depaitment 
policy governing tribal consultation, As you are aware, departinwital policies ware laboriously 
developed in tespoase to your ovwi Executirte Order 13 175 tegsrding tile need Ibr tneaniagfiil 
Tribal Consultatiun. 

A Federal Register Notice dated May 7, 2011 aimounced that Interior intends to hold a 
tribal consultation in Anchorage, Alaska on June 5, 2012. Howevw, the Interior Department 
Consullalion poKoy promises that Interior “will strive to ensure that a notice is given at least 30 
days prior to scheduling a eonaultatioc. If exceptional circumstances prevent notice within 30 
days of the consu hation, an c\pl anation for the abbreviated notification will be provided in the 
invitation letter." We have recaved neither a icttet nor notice of any ‘'exceptional 
circumstances.” 

We ask, that you insist tliat Interior adlicre to the process outlined in its OWl policy. The 
consultatioiu durins tlie week of June 5* occur at a time that has long been set aside for 
“Celebrntion" which is a bi-annual cultural festivnl for the Tiingit, Haida, and Tsimshitm people. 
This cultural gathering is one of the largest in the Southeast Alaska Native ooninuraity and the 
second largest event sponsored by AlaskaNatives in the State of Alaska. Many tribes and tribal 
mcmbcia arc conurihied to this event, raaking the consultation dates unEuitable and the tmtimdy 
notice unworkable. Interior’s Tribal Consultation Policy specifically states that its bureaus 
^ouid work wltSl trtties and consider schedules of the tribes in setting cDnsuitation tinielhies. 

Fuidter, the tatcrior Tribal Consultatfon Policy specllscidlyaiUes tlrat “[ajdoquate notice 
entails prrjvidmg a description of the levies to be discussed, a timeiias of tiie process, and 
possible outcomes. Notification of a consoltatioa should include sufficient detaE of the topic to 
be discussed to allow Tribal leaders on opportunity to flilly engage in the consultation ” 



Interior's uiiliniely nolice provides us with no "possible ooteomes" other than that ft “joint 
BIA and FHWA reemiunendation” regarding proposed toads and primary access is being 
implemented. Last minute nnticcof implementation isnot conaullalion. Tlie existing miesand 
reguiaiions on "proposed roads" and "primary access roiaes" were the suigect of.a formal 
rulemaking imder the negotiated rolemahing process consistent with otr Government to 
Government rd^onsKp. We would conader it a vkdstion of federal law, as well as of cur 
Tribal Consuitatism Policy, for Interior to im^ement changes to die regulations that were 
negotiated. Even more peculiar is the timing ofthts "consultation” on a change — at the very 
moment the Senate and House committees are in coofcrence dealing with changes to the 
statutory framework. 

Consistent with our Government to Government relationsliip, we insist that "algniftoant” 
ehanges to the Indian Reservation Program, including changes that alter the fimriing fcinnula, 
likewise be considered only in the context of governmait to gavenwaent Negtkiated Rule 
Making. 

We see no&li^ in fatsiioi's proposed meetings that will allow tribes to engage in 
'mcaningfid* ccaiaultation, nor even a process for considOTtion of feedback on the topic of 
consultation. Interior policy requires that “[t]hc noticeahould also give Tribal leaders the 
opportunity to provide feedback prior to the consul taiion. Including any request for technical 
assistance or request for clarification of how the consultation process conforms to this Policy." 

U aj^eais 111 at tribes are being called last minule to travel to Anchorage to be told that 
federal officials have decided to change the rules that affect funding in a significant way: This in 
not consallitioB, meaningful or otherwise. 

For these aad oth« dev&lions fem the established Departraant of IrKcrior and White 
House policy, we ask that you direct hiterior to honor the consultation policy, and provide 
adequate notice and content so that tribesmaybettuly engaged ir> consultation. If the federal 
reconunendations are “significant”, we thou request formal negotiated rule making procedures be 
followed. 


Sincerely, 
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Prepared Statement of Hon. John Yellow Bird Steele, President, Oglala 

Sioux Tribe 


Ojaifmsn Ateks, BEiasso sni Mcaraois rf ibc CojgnsiUca. I siicnsil wsittnofly 

on boheSf Oi JIib Oglaia Sioux Tribe on Fcdonil Tfusl RcsponsrpiiiJy lo Fodiait tribes lo urge 
^□11 to prtrttEfit and preserve il fiom di/lllnigliiiicnt, adverse cltieigc, or r^udialion by the 
.‘Vdnitnislralinii, Federal Agcneics or Federal CVtuns. 

TTic Lakota, Naknia. and Dakota Oyalo, Of in Engl isli— die Sioux Nation’— occupied a vast 
origin (d tfltrisory, which reached Thkh sov'lh ctmlral Minnesota, western toiva and Nebraska 
through stoi’tlwm Kansas, norlhem Coiorudi*, South Drftoui, North Dakota, Wyomhig and 
'hiorsESjts. 

fndisa trite sa® Native NatinHs^ wlih originaJ scverrfgiRv arramg fnsa die WiF af olt Ihsjpte, 
who ibrowl the Ocsti Sa^uiWia, or Seven Council Fixes of ifee Sioux Nation in lirao iinmcreoriai. 
Todpy, ettr sovereignty continues tiiroogh tile Will oF our People, wiiQ keep our tradiilortSi, 
culture anti tontmunity a proud, vihiant. living Nalive Nation. 

We sulitr many hardships to remain together aa Lakata People, as tnir Oglols Lakota Nadon. 
Sltannon County on our Pine Ridge Reservation is tins S'* poorest county in Atiierica, measured 
by per cap iitt inoonto. Over 47% of cur pot^ ie live fcokiw the povcity iltto, 

Ofir Lakota Tetatives on the Chewrane River &>ax Ecsarvaiion ttt 2icJ}sdi Countyv Snath l^sota 
Stc in the peered ecutsly m Anicranj. Oar Lnkots relatives «i the Roacliud Sfesax Restriction in 
Todd Cctmrfy, Sotuh Dakeia Fve itl tlio poorest county in Amerka, Wlicn o»r Lakoks and 
Dakota relatis'es on the Sfmiding Rock Sioitx Reservation ooimite aft aountod, 5 nf the id 
poorest cotlfllics in America arc iocaied on our Sioux Reservations tliat were priginaliy part of 
die Great S ieux Notion. 
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In our Ircalics, wo epdctl millions of acres of land to llio United States in Exchange for treaty 
promises, education, bcallh care, housing, and economic development. The basis ptedgo is tliat 
the United Slates will help its malM our permanent homes on the rcscmittoiis to he livable 
htxnss. Yci, those ticaly proniisos have iioi been ruinitciL This Ls the real life sitia'ton against 
which Ihc F«lcrn? Trust RcspatBibiiiiy roust bo measured. Thu Federal Tries a! brefcoe and ntust 
be repnired. 

The Biichgroitjtd of the Federal Tnist Responsibility 

From the very bEginnitig of the Annaicau Rcpuhlic, the United States recognized Indian tribes as 
Niitir'c Nations, endowed with sovereign autliorily to gavem our people, our lerritorj’, and our 
nations. The 1778 Treaty willi the Delaware Nation sots forth a mililaty nlliaiict inlcndod to 
assist the United States in maintaining its indcpendciiee. Tiic Dclawiirc Nation lloaly is founded 
in Intcraftliomil law.’ 

in 1787, Congress enacted foe Northwest Onfintmcc, wliieh \v;s intended to establish a 
framework for Imlian ailhita in Ohio, Indiana, iinti Midiigait; 

The utmost good faith shall always he observed towanls lire Indians, their lands 
and property shall never he biken from them witlioul their consent; and in their 
property, rights and liberty, Ihey shall never bo invaded or disturbed, unless in just 
and lawful wtus authorized by Congress; but laws founded in justice and 
humanity shall from lime to time be made, for prcvcnling wrongs being done to 
tliem, and for preserving peace and fricndsliip with them,... 

At the seme lime, America's Fotintlms Fathers, Washfo^on, Adtm^ Jefl'erson, Franklin, and 
Madison were engaged at the Ccnsliltitional Convimlioii iti tire edrate over the atbs;ar,ce and 
foimorthsCoRStitlJiion, ThoConstimtioiialCotivemionlmd been imtially chsrgcrf with revising 
lire original Articles of Confederation, yd the Framers decided to write an entirely new 
Constitution to govern the United States. 

Tire Conslilulion cixpliciUy strenglhcned Federal authority over Indian Coinmereo— Congress is 
vested wilh plenary power to regulate commerca with Utc Indian tribes. The proper 
tinderstanding is that plonaty power is “plenary" or complele vis-a-vis the states. Not “plenary" 
vjs-iVvis tho Indian tribe:;, nnt In substitute its judgment for tribal sclf-govemmenl. Congress is 
vested with power to regulate comnreme 'hivrt the Indian tribes" in iaigeage parallel to tlw 
foreign commeree clause, “witii foreign natiora;," Put another way, the Constitation cstablisltcs a 
bi-lateraf relatioiiRltip with Indimi tribM. 

The bi-lateral, govcmmoni-to-govcniment reliilicmsblp is toinrorecd by the Constitution’s Treaty 
und Supremacy Clauses, which recognize Mint trnaiics nradc under itic Articles of Confederation 


^ The United States firmly rejected Hus notion, pramolcd by die BritTsli, that the American Repulille sought to 
"extirpate" the Delaware and steal their lands, Tlie United States fully guaranteex and proteeU the Delaware 
Nstton's terrllory, so long os Use Delaware held fast to the chain cF friendship with the Uiiitetl States. ITie 
pciav.'are Nation stilt holds fast to tlie dsata of friendship, blit the United States removad thum from their 
tarriwty atrt pfeced than rvilhin the Cherokee Fatlen's rmnoval terraory. 
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OTi pifft pf tijc "Supronio Utw of tins Land." As die Slipfcmo Court explained in Chanrkce 
,\'aiioi> 1 ’, Qeorgia, 30 U.S. J (IS31), the Constitution implicitly rceogitizcs Indian tiibos as 
sDvcrcifitis Ciiltalile of treaty-making by atTiiming tlic piior Indian treaties mado under die 
Articles of Coil federal ion. 

George Washington was the Presirient of tho CoiisliliitioiMil Comtenlioti, iind was elected as tlie 
first President ufthc United Slates imnictliaicly alter Uie ratification of the Constitulian in 1789. 
Tlic next year, Presidonl V/asldngton ittvited llic Creek Nation to New York (tlicn ibc U,S. 
Capitoi) tt> migr^iate llie first icieaLy wiSli rtfi iadiiai nation tinder llte Cciisliliitioji. In tlie 5790 
Creek Nation Treaty, ‘tllhc United Slates soieninly guaranteed to the Geek Nmioc at! their 
ianCB within the iiioils of ttic United Slates,—” ’Dil's. tiie Treaty was a bi-Jateral treaty, 
recognizing Credt Nation territory and Crock Nation stalus as a soir-govcrning nation. Boiit 
nations agreed to “carry foi III tiic foregorog treaty into full execution, with nil good failh....” 

Presidcitl 'nioratis JcITcrson recognized that Iiiditui tribes were governed, by (ribal law and 
tradition, and that it woidd be wrong for the Uiiilod Stales to extend its laws over Indian iribca, 
which would bo al icn an d I rnfam il i.ir and a viotoiian oftrihalrigluslosel f-goverranenU Indeed, 
in the Appoflloninenl Clause, the Constitution recognizes that individual Indians are tribal 
cilkeris, subject lo tribal scir-^vcramcnl and net subject to state law by excluding ‘■bnlisns not 
taxed” from appKiionnient of Congress and srer capita ta.valion by (he Slates. 

In the 1803 Louisiana Purciiasc Treaty, Jenbrson acknowledged tltat he was buying the rlgjit of 
preemption to purchase the Imlian lands, and lUol Indian tribes rclaineU our ‘'natural rigiits" lo the 
possession oi'lhesoil. Accordingly, the Louisiana Purchase Treaty previdca; 

Tlic United States promise to execute Such treaties and articles aa tuny have i>ccn 
agreed between Spain and the tribes and natinns of Indians until by mutual 
CQfivscnt of the United Stales and the said tribes or nations other suitable articles 
shall have been ageed upon. 

Louistar;a Purt^aBo Treaty. An, VI (1803), ia tJiis ruundiUiouai treaty, the United States pled^ 
to act on the hosts of govemmeni-to-govcnuaentrelafioiK with Indian tribes and to take action 
concortiing Native Nations based ttpon “mutual consem.” Accmrilngly, wlicn Fcderat Tctritorics 
were formed, Indian lands were excepted from the Tcrrilories’ Jurisdiciion unless the Indian 
tribes !i;id wnaoiitctl to tlieir inclusion and niado that consent knotvn to the President. See 
Wyoming Tcrritoiy, 25 July lSdS,c.233, sco. I, ISSlal. !7S(IE6S). 

Conversely, wlton the United Slates sought to establish a fort williiit the Sioux Notion territory in 
Minnesota, the American Republic sueglrt Siou.x Nation recognilien that the Federal Government 
would possess sovercigi! authority over the lands ceded under liso IS0.5 Treaty with tire Sioux 
Nation: 


[TJlio Sioux Nciion grants unto tiic United Slates for tiw purpese of the 
ostahlishincnt of military posts, nine miles squun; ui the niouth of tiie river SL 
Croix, also from below the confluence of ilie Mississippi and St. Pciers, up die 
Mississippi.... That the Sioux Nation grants lo the United Slates, tho full 
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sDVci-cigmy niid power over such dislricls forover, wiilioiil any lei or Inmlrance 
wliaisoovor. 

Al Ihccnncliision of the W!irori8l2. llieBrUisli sooghlthc concession Ironi Iho United Stales in 
the Treaty of Ghent tliet: 

America would '‘end ... hasliiitics willi all the TYibes or Nations nrimiiuns ... and 
forthwith lo rcslore to sneii Tribes or Niitions respectively all tlic posscssioiis, 
riglits. and iJi ivilcgcs which Ihcy may have enjoyed or been entitled lo in [ISI 1] 
previous to suet) hostilities." 

TIic United Stales entered into 1E15 treaties with numerous Indian tribes. Tlio 1S15 Trctily with 
the Teton Sioux, for example, provides; 

There shnll be perpetual pence anil rriciidship Iwlwecn all the citizens of the 
United States of America and all the indiviilnals composing tliotiaid Iribc ... and 
all the frictidly relations that existed heitvoen them before the war, slinll be, and 
ilio same are hereby renewed. 

The undersigned chiefs and warriors, for ihumselvts, and llicir said tribe, do 
hereby acknowledge thcntselvcs anil dieir aforesaid tribe (o be under the 
protection of Ihc United States, and of no other nmion, power, or sovereign, 
whatsoever. 

As the Supreme Court expinined in Cherokee l^ation, protection implied lhal the Sionx Nation’s 
interests would be promoted and derendeti by the United States, not tlesiroycd or undermined. 

The federal Trust Responsibility to Indian tribes has its beginnings in the 17S7 Congrcssionnl 
pledges of America’s "iilmost good faith" towards Indian trihes found in the Nortltwiost 
Ordiiionoe, in President Washington’s pledges of protcclion lo the Creek Nation in the I7D0 
Treaty with the Creek Nation, and Jofrerson’s recognition oftiie natural rights of Indian tribes lo 
possess the soil and govern ourselves, reflected in tlie Louisiana Pundiasc T roaiy. 

Gcnocidal Warfare Against Indian Nations 

Despite llie Unilctl Stales pledges of protection, tlic Fcdeml Government embarked on a series of 
gcnocidal wars against tho Sioux Nation. In ISdd, the United Stales called for a treaty meeting 
at Fort Laramie, NNjraska. The United States treaty commission sought to negotiate a road 
through the Powder River Country in Wyoming, yet as Sioux (riba! Icinlcrs met rvilh the U.S. 
delegation, an Anny column nrrivrxi bound for Wyoming with packs and equipment for building 
forts lo guard the Powder River road. This caused outrage among the Sioux tribal leaders. Chief 
Red Cloud summed up the feeling, “The Great Father sends us presents und wants us to sell him 
Ute road, hut the White Chief comes with the soldiers to steal it befoic the Indian snys yes or no. 

1 will talk with you no more, 1 will go now and figlit youl" 
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Red Cloud, Crazy Horze and oilier tribal leaders were dclcmiincd (a preserve their Iasi 
linlrammcied hunting ground. Prom 1&66 to I8i5S, die Red Cloud and the Sioux Nation fooglil 
the Powder River War. Tiiore were saverai battles, with the mast notable viatory in the 
Fettcmian iighl. Captain Fcitemuin and his command were wiped out as they soii^ to WH 
Crazy Horse ami a team of decoys. 

Oaring congressionui debates, CoiigrcusnicD suid Uiat die Lal^iia were the finest light cavalry in 
file work! and it took 10 U.S. soldiers to down one Lakota warrior. On die heels of the Civil 
War, Red Cloud’s 'War wns not cost effective for the United Stales, which tlie US. Treasury said 
spent SI million to kill Olio Lakola warrior. The U.S, simply could not afford to Rslit us. Ami, 
moreover, they said it would be |50 years befortr while men would wont to live on the desert 
lands along the west bank of the Missouri, so the Orem Sioux Rcscrvelion could bo established 
as a “permanent lionic” for the Sioux Nation, 

To end Red Cloud's War, President Jclinsoa prraeiited Uic 186S Sioux Nation Treaty to die 
Scoalc and the Senaio ratified die treaty in Pclimary, ISfiD. The 186S Sioux Nation Traafy. 
provides that “tiw United States desires peace and [Aetlgcs its honor to beep the peace.” The 
Treaty set aside all of western South Dakota from the low water mark on Iho east bank of the 
Missouri to the 104''' Meridian as a ‘pcrmaticm liome" fbr the Lakola. The ISdS .Sioux Nation 
Treaty rccogiilzed more tlian 40 million acres in Nebraska, Wyoutiog anri Montana as iincedcd 
Indian territory and preserves hunting lands in Nebraska and Kansas. Article 2 sets forth the 
boundaries of the Great Sioux Reservation: 

Tlic United Stales agiees that the followirtg district of country, to wit, viz: 
commencing on the oast hmik onite Missouri River where the forty-sixtH parallel 
of north Jatilude crosses the same thence abrig the iotv-wsicr niaik down said cast 
bank to a iKshtt opposiie where the northern line of liie State of Nebraska strikes 
the river, liicncc west across said river, and along d'c northcni line of the Slate of 
Nebraska to Iho one hundred and forth degree cf longitude west ihmt Creenwicli, 
thence north on said meridian to n point where the forty-sixth parallel of north 
latitude intercepts the same, thence duo east along said parallel to the placo of 
beginning ... is set apart for the absolute and undistudbed used and occupation of 
the Indians.... 

Arttclo 1 3 reserves the hunting lands of the Sioux Nation along the Platte River arai tlio Smoky 
Hill River. 


fit eonridcratioR of the advaiilagcs and bCcefitB craiicned by this treaty, and the 
many pledges of fHaidship hy tite United States, the tribes wlio aie parties to tWs 
agreanent hereby stipulate that they will relinquish all right to occupy 
permanently the territory outside their reservation as herein defined, but yet 
reserve the rigid to hunt en any lands nonli of the Nortli Platte, and on the 
Rcptiblican Fork of the Smoky Hill River, so long as the buflalo may range 
thereon in such numbers as to justify the chn.se.,.. 
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Article Ifi reserves the Powder River Country as follows: 

The Uniled States Iwrchy agrees and stipulates titat the coiinlTj' north of the North 
Platte Rivo- nnd cam of tlK: smniils of lire Big Mem MoutUains sliai! be held end 
tsstsidored to be uiwedcd Itnlitm lent lory, and also stipulates and agrees diat no 
white poison or persons ^!a!l l>c permitted lo settle upim or occupy any portion of 
die sanic.... 

The United States ngrecd that no one would enter or cross over the rcscrvnlion, except agents, 
officers or employees of the government '‘author) ^eci lo enter upon Indian reservations in 
discharge of duties ctytiinod by law.” 

In 1874, the Army’s Coster expedilion violated the treaty hy unauihottzed entry into tlie 
ccscryation, dSscoi'erei! geld at^ Custer gave tho nevre to the repartors ho had breught along to 
spread his faiitn: Gold “rigln from tljc grass roots," in his words to the New Ycrk Haics. 

By 1S75, Generals Siierman nod Sheridan coiivinccti President Grant liiat it was no loiigcr 
worthwhile lo defend the reservation fiom white cr.craaduncnt and Grant authorized the 
violation of the ISOS treaty. The next spring, President Grant gave his aulhoriMtlion to senti out 
three atiny eolumns to converge on Sioux Nation at the Little Big Horn River, resulting in the 
Array’s defeats at the Battles of the Rosebud and tlie Lillie Big Horn in June, 1 870, The public 
learned of Custer’s defeat an July 4, 1S76, at the time of the Nation's Ccntmtnial Celebration. 
Reacting to tho news with outrage. President Graiil Bent new army columns 10 the Dakota- 
Wyoniiiig-Monlana area, ktllmg ClttcfLamc Deer, forcing Sitting Bid! to retire to Canada and 
Crazy Horse to surrendar in 1S77. 

Ill August iS76, Congress passed tui appropnatians bill directlsg that thote would he no more 
money spent fcr llic "suhsislencc" of the Lahola, uutess our people gave up (he Black Hills and 
our reserved liunling lands, A presidential commission scctired signatures of only 10% of the 
adult males to a so-callcd ‘'ayreeraent" to yive up the Black Hills, in violation of the 1368 
treaty’s V* consent requirement for land cessions. Congress enacted the 1876 "agreement’' as iho 
AclofFcb. 28, 1877 — tlio"SeII or Starve Act," 

At times, Itic Fedcritl Trust Respnuslbillty Proircted Tribal Self'Govcriiment 

Despite historical Federal breaches of Inst, (here were someiimes glimmers of hope, laditui 
treaties. staUiics, extrestive orders, court decision nntl admintstnitive rulings provided a body of 
law that forras llie backdrop S>r ihe trust responsibility and the Federal Trust RcsponsilriSty is a 
venerable doctrine with roots reacdiing lo the foundation of ihc American Rcpii'nlic, At times, the 
Supreme Court limited the scope that Federal laws would otherwise have in Indian Country, 
based upon Ihe Federal Trust Responsibility, to stop Federal Government inlcrrcrance with tribal 
solf-govemment. 

Per example, in £v Pm't9 Crow Dog, 10? U.S. 556 (1383), the Supremo Court held that the 
Uniled States did not have authority lo try Crow Dog for tlio murder of Spotted Tail, a welt 
rccagnizcd LrJtota Chief, bciatBre thu treaty reserved crimes hy one Imliim egainet another to 
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Iribiil justicu systems. The Supreme Court cxpliiincd: 

'And cangrcEs slwll, l>y appropiiaie Icgislalion, secure lo lit cm im orderly 
gavemment; tlicy shell be subject lo llie laws of the United Slates, and each 
individual shall be protcclcd in his riglits of property, potson, and life.’ ... The 
pledge to Bccuic to these penple, wilh whom ihc United Stales was conlraoting as 
a distinct political body, an orderly govcraiiiciit, by approprialc legislation 
Ihereaflcr lo be rraincd and enacted, necessarily implies, having regard lo all the 
circumsltuices! ntionding the Iransaution, lhal ninong Ibo arts of civitized life, 
which it was tile very purpose of all these atranBrnnents to introduce and 
naturalize among tlimn, was Iho higlicsl and best of nil,. — that of self-government, 
thu regulnliou by themselves of tlicir own domesde affairs, the miiintc nance of 
Older and peace among their own members by titc adminislralion of their own 
laws and customs. 

Aocnrtlirtgly, tlie Court held that thu general Federal slatuics against murder did not apply in the 
killing of one Lakoliv Indian by nnoiher, .since the tSCS Treaty wilh the Siou,\ Nation reserved 
such crimes lo tribal law. 

Throughout the Ninolccnlh Century, Indian tribes were subject lo llie Social Doiwinisl Attitude 
Ihal “wliilc society” wns a suporicir soeiely. As n result, Fedeml law was often ignored and 
Indian rigiils were trampled under in Hie cITorl to “civilize” Indians. In the later period, the 
Supreme Court eommiticd heinous violations of Indian Civil Riglits, such as Lone Wolf v. 
Hitchcock, 1S7 U.S. 553 (1903) wliero the Court approved the dcstruclicn of the Kiowa and 
Comanche Indian reservations under a Social Darwinist “Gtiardi.infft'ard" theory of the Federal 
Trust Responsibility. Tlic Court’s deewian wus contrary to Hie c.\press direction of the 1867 
Treaty wilh the Kiowa and Comnnclie, which rcijuired % male trihal memher consenl lo any 
fiirther land cessions. 

In liic New Deal lira, lltc Supremo Court began to unwind some of the worst violations oflndian 
Civil Rights from the 19'" Century. As America entered Iho mid-20''' Century, President 
Roosevelt snught to restore respect for tribal solf-govcrmncnt through the Indian Reorganization 
.Act. And, in tiiis period llie Siipromo Cmirt began lo recognize Indian riglits; 'nicrcforc, the 
United Stales' Helticinent of the Arapalio Tribe on ilic Shoshone Indian Reservation tvas 
acknowledged as an illegal takipg, which roi|iiitx:d compensation. As Iho preeminent Irust law 
expert, Justice Carduzo explained; 

The power does not cxiciid so far as to enable the government 'to give the tribal 
lands to otliers, or to approprialc them to its own purposes, without rendering, or 
assuming an obligation to render, jusl compensation; * ”* * for tliat would not be 
an cstcrcisc of guardianship, but an act of coDfiscalion.'’ The right of Ike Indians lo 
the oociipancy of the lands pledged to them may he one of occupancy only, but it 
is 'as sacred as that of IheUniled Slates to the fee.' Spoliation is not managcmenl. 

Shoshone Tribe of Intiians of Wind River Resermtion in Wyomingv. Vniled Sintes, 259 U.S. 476, 
497-9S (1937) 
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In this era, the Federal Trusl Responsibility «'as used as a shield to protect Indian tribes fi-oni 
tliird-pany depredations. For example, in United Siirta at cai. Mmhipni liitlinns v. ^rtnra Fe 
Pacific Pailroail Co., 314 U.S. 339 (1941), liie Unilfld Stales sued Santa Fo Railroad for 
posscssian of the aborf^al Imlian land of die Httalapai and for back rent fiotii Santa Fc Railroad 
for Us Ircspss on the lands. Tlie Conri rulad in Stvffl" of the ilnUcri Stales and the Himlapai 
explaining: 

Unnueslioiiably it has been the policy of the Federal Govcmmonl from llio 
licgimiing to respect the Indian right of occupancy, which could only he inietfered 
with by the United Stales.... [T]he Indian rishl of occupancy is considered as 
sacred as the fee simple of lit o whites,... It would take plain and unaatbigtious 
action to deprive tlie Walapais of the benefits of dtai policy. For it was fhmidcd 
on Ihe deshe to maintain just atui peaceable relations with Indians, nio reasons 
for its application lo oilier tribes are no less apparent in case of the Wuicptiis. a 
Eavage tribe wiiislt in early days ciescd tlie niliilaty no end of trouble. 

Tlie Court found no dear congrcsiensl action esfinguidting tlie Hualapai tilio to tlto land, the 
Railroad surrendered the land to Uic United Stales, and the Court ordered an cecoontiog for back 
rents due to the Trihra 

In Hie 20''' Cenlnry, tlie Supreme Court Held iJie United States to the Iligliest Trusl 
Standards 

In the mid-20''' Century, the Supreme Court ruled tliat the United Slates should be held to Ihe 
exacti.ng standards of a fiduciary in its treaty and met reiationslilps with Indian: tribes, in 
Seirmole Nation u. UnUetl Stat&% 310 U.S. 2S5, 297 (1942), tlie Scmhtclu Nation sued the 
United Slates far ftiiing to protect tits Irealy paymetUs ami annuities duo to Uie NatiML The 
Supremo Court, relying oil tlie traditionai standards for common law trustees, explained: 

It is n well esiabiislicd principle of equity lliai a third party who pays money to a 
fiduciary for tlie bsnefit of the beneficiaty, with knowledge that the fldutriary 
intends to misappropriate tlie money or otlicrwiso be false to his trust, i.s a 
participant in llto hreacli of trust and liable therefor to the beneficiaty. The 
Seminole General Counoil, requesting the annuities ori^naily intended for the 
bencfil of the iadivirloal members of the tribe, stood in a fiduciary capacity to 
them, CoriseqiKntiy, Lhe payments at the requc.sl t>f the Courtcil did acn discharge 
the treaty oWigStion if Ihe Government, for this purpose the officials 
administering Indian affairs and disbursitsg hidUtn mcsieys, aclutdiy knew te the 
Counsel was deftaudbig the members of Ihe Seminole Nalion, 

Furthemtorti, this Court Inis recognised the dlslinclive obligation of trust 
iiicumhEni upon Ihe Government in its dcalitigs with ilicsc dependent and 
sometimes exploited people, /n carrying out its treaty oiiligaiiaiis tvitli the 
Iiulian tribes the Government is soirwtltitig mare than nwere contracting party. 

Viiikr a htrtnane and seif imposed policy u'/;ic/r has fetiiid cxt>rcssioii fit niatti’ 
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«cW of Congress am! mmereiis dccimms of tins Caurl, it ktts ctimgeil itself 
ivltli Monil ohtigatians of the highest responsihUity ntiil Mtsh lls nonduct, us 
disclosixi in Iho nets oflliosc wlin rcprosml it in dealings wllli Ihc Indians, should 
thcruforc be judged by ilie most exaciing fiduciary sitmdnrds. 

(Ernplmsis added). Accordingly, Ihc Supretne Court remanded tho case back lo the lower conns 
with wslructiotl.'i (a dE'ermino whether !i>o United Steles had niadc]>ay?ftents with the knowlcdso 
that they w.nahi be wasted wid in wovitic a recovery for tlie Seminole Maiion, if that ware the 
case. 


llisinry Show rite orMatlva Nations 

Ttnlay, liisiory liM shown that our Lakotn people were rigltl. Our |)hiIose}lhy is to Respect the 
Isarth, as our Mother so Ihc People will live. Today, man pollutes llio forth at Ids own peril. 

Congress lias lepudiated ninuy of the policies aftho 19"’ Century Soeial Darwinism by enacting 
Federal laws pralectins Indian Civil Righls and Self- Government; 

• Tlw Iniiiiai ScifScicmilnr.ticn and Edueattott Assislsnce Aci; 

• Tlic Actcripim Indiist Religious Frccdon; Ata; 

• The Tribal Self^jovcnnance Act; 

• The Native American Craves nod R^iilrialioji Act; aid 
» Tho Native A merican L'lnyuagcs Act. 

Evai so, during lids "more enlightcncti period,” Iiidinn tribes were denied ful! and fair justice. 

In Siota j\<n!o!t v. Unifoi! States^ 44S U.S. 371 C19S0}, the Supremo Court Iwld that Ihc United 
Slates' taking of the EtcDk Hills from die Sioux Nation, wns in direct violation of the 1868 
Treaty, and was peifiaps the amst "irpe tw*i tank ease of dishoaarablo daalings" in Ihc Nation’s 
liicory. Still, dicfc was eo real justice. 

T1(e Supreme Court’s New Brand of Injuslice lo ArmirreaB Intfons 

Yet, at the dawn of the 21” Ccnlmy, the United States Stiprenio Court lias turned into an 
anachronistic instnmient of ncgalive sociid policy— in cases, such as Mamja NtiHon v. United 
States, S56 U.S, 1JS7 (2GB9), Ilie Supremo Court held (hat it was okay for the Secretary of the 
Interior lo hold sccrcl muelings willi Cual Company cxcctilives while Navajo coal leases under 
bis Kire were licingic-negoliatcd. Iniorior put its lliumb ort the scale, ensuring n lav'er cost lease 
for Uie Cos' Company .mil less nn’cnun for the NavnjO Nation from its iiorj-miowahic rcsoniccs. 
Tlia Supreme Court ^rve ru emdeneo lo the fact that Cougtvss had directetl the Seasiary to 
"masinshe” triital royatiies Jitmi ittdiaa mlncrais mder the 19$S JikHou Mineral leasiitg Act. 
Wlnso is tiso Federal Trtisi Re^swsibilitylbr Navajo Nalioa nan-renevmblu minerals? 

In Careiari v. Stifasar, 555 U.S. 379 (2009), Ilia Slate of iUiode island (trguod that the term “now 
under fcdcm) jurisdieiitw,” referred lo Iruliun tribes, that back in l<)3d were under federal 
jurisdicticiit, al (ha time of the jxissagc of the Indian Reorganization Act. Tlmt means that the 
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Naragaiisclls, ncigliliors uf Ihu first Tlianksgiving, were prcvciitcci from rocloimlng a small 
rraclioii ol'limir origiiiiil laiiiieinni). Il also meant dial tfie Stipremc Court Itircw oul over 70 years 
of sianiiory cnnslnKlion in favor of livdian Iribos lhal liavo been restored to recognition and 
refused lo apply FDR's New Deni to IIkmc forgotten tribes. Wltcrc is the Fedorsi Trtia 
Resjxtnfiilwihy (o tht! Naragansatts? lost in the Suprorna Courl's return to tiia } 9'*' CenfurS'. 

Then there is Calielt i'. Snluxnr. Eloitisc Cohell, n Biackfbot lotlian hankw, sought lo correcl 1 00 
yesirs of mismanasemont of Indian trust lands by suing ilia Secretory ofihc Interior, Sccrcinry of 
Treasury, and the Attorney Gcneml lo forec an nccobnting for Individuol [nilinn Money 
Accounts. These itccnimtK arc !hc result of tlto AUottnenl Act, where individual Indian iands 
were heid in trust for liio benefit of their owners, and interior inatiagcd revenues fiuiti these 
Imids. Ttagicaiiy, Interior never kept real accounts, so tlw BIA could not account for the revemio 
from the lands. Fractionalization of Indian inisi lands became n major problem, with many tribal 
members owning n smoll potties: of ftmiily lands. Thesa fractionated interests are large enough 
to bo an itoeounting hcadaclic, not largo enough lo fhmi or ranch. So, ihe Fedend Gove.T«5Kil 
agreed to a S3+ billion aoiitonosi firr Uidivulual Imlta! land nwaters, yet Indian iribes vrerc not 
consiihed and Cobcil Iswyras agreed lo Ihc cxpanskui of the setUemKit cinims wislioai any 
consultation widi Indian Iribes. Aa a result, tndivkUtal Indians viiihin the Babken Oil 
Fomiation — pcrliaps llio largest oil field in the World — sland to lose tiicir claims Ibr breach of 
irust, and oilier uniiiiemlcd rcsulls include Uiu cancollolion of Indian lard bouiiilaty dispuies, 
williBiit any legal reviuw, 

The Cobcil Scnictflcut and Recctil Supreme Court Mishaps Demonslmtu tlto Need for 
Trust Reform Legislatiait 

Tho Coboli Seliictaeut needs to be reopened so lhat the irtdrvldeal Indian land owners thrown oat 
of court bocaiso they failed to opt- out cf die Cobcil Sclllcnicnt, should be given a new chance lo 
wiMgli tire costs and bistefits of Ccbcli. Tribal govetnntents were unable to itelp because tiic 
United Stales. Justice and Itiicrior Departments refused lo consull wiih us until after the &cl— 
alter all, accordiitg lo them, Indian iribes had no iniociesl in tltc ease, Only their tribal members 
lands were at slake! They forgot lhat individual Indians arc the citizens, wlio make up Indian 
iribes. Wliere i.s the justice for the Cobell Indians, who without liicir knowledge hud claims 
exlingiiislted? 

Uterc should be a uew Federal Trust Responsibility BnlKUtcemcnt Act lhat provides that: 

• When the United StatK takes conlroi of Indian trust land or property, there is a tnist 

coijii^: 

< When tlic United Stales csinbllshcs standards for dealing will) bidintt trust lands or 
property, il mua! adiicre to iliciii as a trustee; and 

• When the Uniied Stntes has control of an Indian trust corpus, then it must be as 
responsible as a tnislcc lliat lias control of private land or properly and provide 
compcnsaiiori for undue niislakcs. 

• When the United States gathers infoimalion about Indian trust lauds or premerty, il raitsi 
sliare tltc infonnotioi) with the bcticiiciarics, as arty oihcrirusiae ivould do. 
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J« o&er wnlSi ■lisc Unlicd Stifles arosi esofsrec a duly of inraUy to Its tiaiisrfwiarics, Indians and 
Indian trfbcs, anti nol lioK! secret meetifitss wil|i Coal ConipMiics or privirlti inicresrs not aliipicd 
with lire Uidiflns’ or Iribos' best interests, The United States must (iMcoiiiil for funds, must 
pnidotitly inviHl resources, and must praporfy assist Indian iiatiutis in tlic tlovclopiaetii of 
resoiircea. Atid, liic United Stales must assume die resiionslbility for its malfeasance, 
miEfeasaiicn, nonferaitncc, and brcaclics of trust. This is Iho Iqjislaiion ticftded to strertgtlieii Iho 
Federal Trust liospoi^ibiliiy, so titat Indinri tribes may tnily be protected by ilto UnilKl States — 
oven if it is tho ffnifed Stsaes iimm v^ch wc need protectioH. 


■Hie Uaifed States Hte A CosSKltotimi Policy cit Toper. H iHvjst be Enforced in 
{TsciicE. 

PTcsWonl. CHitlori Issued Exocutivo Ottlcr 13175, Consultntton pnti Otdlabonttion vvitii Indian 
Tribai Ceveminunls (Nov. 6, 20U0), to twspecl tribal .sovereignty, tribal sol f-dQ(omii nation, and 
economic soli-ituroctenoy. Presidents Bush and Obama liavo botli rutifilmted die Consultation 
Executive Order. 

The Exewitivo Onler ex-plains •‘The Oidled Siafest rcEagutzes (ho right oT Mn« tribes lo self* 
SBVsrtuncnt attasu^orts fribni sovcpHSttly tmti salf-ifcremiiRJtiioB.’' it fnrtlus- states: 

Otir Nafeb under the bwr of ll» Ifsltoii Stsacs. in mssrilarKP! wWt trnasHs, 
Eljdutes, HkccuUvc feders, and judKiaf rktasons, has recQ^ijted the ri^t of 
Indian tribes to aclf-govcmnwni. As domestic dcpcadem nations, fndion tribes 
exercise Iniieient sovereign powers ovur their members and tenllor/. TItc United 
Smtcfl continues lo work with Indian tribes on a govemmcnt-to'sovemmsnt basis 
to ntjdrcss issues concerning Indian Iriltni acir-govcrnmenl, tribal trust resources, 
and Jntlian Iribni treaty and other figtiw. 

The Ewotitivc Obfcrpmvklca direction lo Fedoraiasotsoteso.'t agimcy ntlwnaMns: 

(a) Ageatdes shall respect. Indian Uibnl selE-gavc-eESstepi sad siy«w;^ty, Sonar ailsal 
Irealy rnsd rsibar rights, and strive to mc^ te respest^Stks tbns rrtsc fiom the unir;iic 
IcgEsi jclalioji^ip bcmvsm Jhe Tadcfal Govemmet^ aud Indian tfiba) govemmwtts., .. 

(c!) Wlten undertaking to formnlale and implement policies (hat iiavn tribal implications, 
agencies jhalli 

(1) oimoiiragn Indian tribes to ctavelop thotrown policies to actiiovo pmgram objectives; 

(2) xvhew pDsiibfc, dclhr to fndian trihss to cstabilsh sfandnnfc; and 

(3) is detsmsitiirtg whether to eslabSyi Federal standards, ennstit wish Jribsi oKtcials es 
to Mto tssee fer FedadI sitmdardS and stay sttermuives that wwtd Sfcst thto scope of 
Fedsra! standimK orothcrAisc preserve Uie presosKivcs artd autltothy ofindinn tribes. 

Tliis is a good directive, yet because it is Simply an executive order each asoucy interprets it (and 
disregards il) ns jt sees fit. 
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For example, lUe IRS ittis i cicatly largcied !ik 1S8& liilses foraudils. The feet ihat our Sioex 
Nation tribos bavo 5 of the iO poorest couiilica in the country on our rcsarvntion lands docs not 
dissuade litem. The IRS is auditing us, asking for every payment to any tribal council member, 
employee or trilxil inunilicr over u period of'scvaal years, every bank accouni, every expense 
rqjon, every patv^wow prize. Literally, millions of paper iransaciiona. For witpt? 

We explnln to I ha IRS that it is working with Inliiil govcniiTicnts. wlvo have a treaty protected 
Tisht to soif-govommera nral a rigbi tc work la providea better oomniuuity lift on oar 
rcseivftltoris, srfjerc iJve avetngo itfe expectancy for men is 5i? yvari. Yet, it say;; wonced to bavc 
3 entform uRjlicalipnortht: genera! welfare doetriaOL ffa government pvograra is Jtol intlto 
genemt welfare, the IRS wsifis to tax it. Fer cxaarple, llroro rssorao suggest!®: that U wants to 
tax FEMA trailias provideti to tribal members as r. hoxising ailowancc, yet when tiie Untied 
Slates providns the Wliilc House and Camp David to ilie Presitleni, there is no dinuglit ofFcdoral 
taxation. We support the President hinitiandouWBsiBndard totry 1o irrtpti.se a tax on apoor 
Indian family for a FGMA tmilcr while llic President’s home is simply part nfthojob. There is a 
cultural divide. 

fn the Century, ladiiin Lands Wtra Shielded From Pederrd Tasaifon by the Trust 

Remans IbiiUy 

In tbs srea of taxation, Sis Supreme Court deetded ai Sqsire t. Capom>aiK, 351 U.S. i, 7-10 
(1956), iiwt the proceeds of limber sales ftoia alloKcd tresL iands on tbe qtansul! Indian 
Reservation were not subjc® to Federal capital gains tuxes. 

The Court uxplninBd: “ nic Government urges us to view this case os an ordinary tax case 
without regard to the tratly, relevant .-tuiluteit, congressional policy concerning Indians, or the 
gtiardian-wurtl relationship between tlic UnilcJ States and these particulat Indians." Tire Court 
agreed that, ontsidc the artxut governed by treaty .wd lemcdia! li^islaliQn, Indituis arc citizens 
and in wdinaty affiiirs of Sfe arc treated as other citizens. Yet, the Court found ilial tnxmion of 
Sndiaii Wist temfs was lire; sot^txn of treaty and remedial lagislalion: 

CoBgrtss, in an amendimmt to tire Genend Aifclntern Act, gave atWitional force sc 
resporxlcnts' positioji. Scclien 6 of tba Aa was aincnticd to Include a proviso- 

That the Secrclary of the [nitsrior may, in his discrclion, and Iw is aylltorized, 
whenever be .siiatl he saLisiicd that any Indian allottee is competent and capable of 
managliig his or her affain al any lime (o cause to be issued to Mich allollee a 
patent In foe simple, and iheveahcr all rcstiictions as to sale^ incumbrance, or 
taxation of said land sbatl be removed aiul said land slwll not bo iiabla to the 
satiirBUiiotrorKiydcbt contracted prior to the isstang of kHv patent * * 

The GoveremKit a^ues Shat titis amendment wos directed asiely at perntiltrrtg state nnd local 
taxation afler a tresisfer in fee, but there is uo indicaSioa in tiio ic^siatlve histisy of Ihe 
aincndnicnl dtst it vras to be sc limited. The foci that iliis runcndmcitt aruedMed the federal 
income tax by 1 11 year.s also seems irrelevant. The literal language of tlio proviso evinces a 
congressional intent to subject an Indian alloimcnl to all taxes only after a patent in fee is issued 
to the allottee. Tltls, in turn, implies tliat, until such lime as tlie patent i.s i;siie4 tli^ ulbimenl 
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sivaii be Ires froiu uil taxcii, boili Shojc in Iiciog uiici lliasc wiiicli miglil i ii ihc ruiure be cnscicd. 

Tlie first opinion of an Attorney Gcnerel loiialiing on tins rjuesliaii seemed to construe the 
language of the smeiulmcni to SueliDnC ns axcnijrling from iho Income itix iiiconio Jerivod from 
restricted aDolmoUs. And even without such a clcur stniutory basis for exemption, a later 
Allonicy General advised ilial he was - 

*(U)nafaIc, by rmplicmion, to impoto to Cengress under the broad tiargiiage of cur 
fnistnal Revenue Acts an intent to impoju: a l:is for tlia benefit of liio Federai 
Govcniment oa iccome derived from lira restricted property of tbeso wards of tbc 
nation; ptupt^rly tiic nrani^mcnt and ceniroi of wbicii rests largely in the hands 
of officers of tiic GovcmmciiL diargcd by law with the responsibility and duly of 
ptotccUng tile interests and welfare of liiesc dependent people. In nttier words, it 
is not ligidly to be assumed that Congress intended to tax the ward Ibr the bencfiL 
ofthcguarcliim,' 

Two of these op inioiis were published as Treasury Decisions, On the basts of ttee opinions und 
decisions, and a series of distiicl atu! circuit court decisions, it was said by Felix S. Cohen, an 
acknowiedged exitcrl in Indian law, that It is clear that the exempt ion accofrted lrih.il and 
restricted Indian lands extends to tire inceme derived diracUy IhcroirMn,* 'rlicEa rcladvciy 
contemporancDOS official and unoffirasl writings are oniiticri to cenBideratior],.,, 

Tlie wisdom of liie congressional exomptinn from lax embodied in Sticlioii 6 of lira Gencrol 
AtlolmcnL Act is monifesied by the facts of tbc instant ease. Respondent's timber constitutes the 
major value of las ollolied laml. The Govcmmuitt detennincs the eenditioiis under whicli the 
culling is made. Onoc logged off, Uie land is of little value. Tire land no longer serves (he 
purpo.se for whicli il was by treaty set aside to Iiis ancestors, and for which it was allotted to him. 
It can no longor bo adequate to Ids needs and serve the puipese of bringing tiim finally to a state 
of competency and indcpentlcncc. Unless the jKoeecds of the dntber sale arc preserved for 
respoadeiil, ho cruaiot go forward when declared eompelent with the necessary elianec of 
economic survival in compotision with others. This chance is guaranteed by the tax exemption 
alTorded by the General AUnfmcnt Act, and the soiemn imdcrlaking in the patem, Tl is 
unicasonablc to infer that, in enacting llic income lax law, Congress intended to limit or 
undermine die Govemmenl's iimiertakins. To tax rospondcnl under these ciroumslanccs would, 
in the words of the court below, be 'at the lea.st, a sorry breach affaith svith diesc Indians.' 

In short, the Federal Trust Rcspnnslbilily provides the principle guideline for Federal low 
relating to Indian trust lands, naluml msouroes, and trust properly. Other Fodcrai law must be 
imciprcied in light of the Federal Trust Responstbilily when it implies to imiian lands, natural 
resources, trust property, or tribal self-gov ernmein, 

Teday, Uio IRS Geaeral 'Wclfitre Doclriiie Ignortes the Federal Trust Responsfoilily. 

The IRS shnuld know: Indinn Ircalies are laws. Tlicrc is no n^cal of law by implication, so otir 
treaties arts still in force cti our Indian lands. The Federal Government seeks to promote a belter 
community life on Indian rescrvalions by provirling programs fon 
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• Chndron — ^Hoadsian, I lualfhy Slart, Yoiidi proems. Boys & Oirh Ctuhs. 

• Eiliicalion — Pre-Scliool, Blcmoniary, SccoHdaiy, Post-Sccondaty, Technical Schools, 
Sclioln»hip programs, nmoiig others. 

• CitlUire— Nnlivo Anioricnn Craves PmlEciinn iiml Rapairialioii Ael, Native Languages 
Act, Nntionai Museum of Ihc American Indian Aol, American Indian Religious nrccdoin 
AcL 

• Elderly— Older Americans Act Nativ'o American Program. 

• Eccnontic DDVsiojwtil— SBA Indian lYograms, Cnmmcrce MBDA, BIA OITicd of 
Energy and Econoaiic DevcIepit»Hl, US DA RUS. 

• Hcplilt Care— IKS. 

• Housing— N alive American Housing and Sci f-DcIcrmination Act HUD, FHA, 

• Triinspotlnlion — BIA Roads, USDOT Nnlivc American Hiajiwnys Program. 

• Justice— COPS, Tribal Jails, Trihn) Coiiris. 

Tho IRS should say Id il.sol T, i T the Fedcml Government is doing all of lliore programs lo promote 
belter resetvadon community life In accordance with Indian iroatics and railing due to 
immeasurable need und impossibly limited Rinding, then Indian tribes should do whatever they 
can lo better their communities. And, If a tribal soveritmcift program Is deaignal to betisr 
tribal community life amt make m ftidlaa reservaiiim a "iirahle'’ petmanast heme for tribal 
atlzatTX, thou it is in the "gtmerttt welfare’* of the United Siaics he^use it farthers tLSt treaty 
obligations to Tttdian tribes, which are part of the Supreme Law of iiw Lmtd, 

The IRS ShotiUl not birrtlai tribal self-government on hulian Imnk, Yet, the IRS cannot sec 
this because it lias a goal of making tins lax code uniform. If you destroy our reservations 
tlimugli Uic IRS nudil process and IRS biiroaticralic intrusion into our tribal lands and 
governments (“you oan argue almui your treaties in jail,” one of our tribal loaders was told), ilicn 
the IRS have simply violated our treaties one more tintc. Hie IRS is certainly not applying the 
Executive Order on Consultation. Sure, rigiit now, ibe IR5 is eoiisulliiig (years aRcr 
implementing a discriminatory audit pracess), hut they .say tlieir hands are tied because they must 
impiement the tas code uniformly — meaning withmil regard lo cur Ircalies. V/c have seen ttel 
“umfonn” before, 

Tlicro sliould be a siauiic like the Rcgulalnry Flexibility Act, whidi prntecls small businesses 
Ironi Federal Covennnent burdens. But it should protect Indian tribes, like the Federal Trust 
Responsibility, so it siiould bo called the Trust Responsibility Uniibroi Enforcement Act 
(“TRUE''). Federal agencies should ba required lo consult with tribes, identify ways for Indian 
tribes lo handle issues relating lo reservation govcniancc, and defer to tribal governments to 
provide our own Iroditioiial, cultural solutions lo the issues that we fsoo on our reservations. If 
they do not, tribal governments siimild liiivo a ri^il to go to court to reverse undue Federal 
agencies' burdens on treaty rights and tribal scir-govetnmcnt. Perhuts, the Act siiould he called 
Ihc Tribal Responsibility, Uniform Scif-Govcreanco Trusi Aca ami the acronym could be 
“TRUST.” In any event, if smal! businesses are worth protecting, Indian tribes— the original 
American sovcrcigrs— arc worth protecting. 

Congress should also consider enacting the Consulliiiion and Co orrii nation willi Indian Tribal 
Govenaoenis Ael, H.R. 5608 (1 10'*' Cong.). This ic^sl alien seeks lo ensure meaningfui 
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cansullntian and colliibn ration with Iribn! ofTicinIs in tlic dcvclopmcnl of Federal policies lital 
have trihal implicaltnris, and would require ascncicfi to explore and use cotiscnauai tnechanisms 
Tor developing policies when issues rclalc to tribaJ seif-delcmiinaian, trihal trust resources and 
treaty ajul other rights. 

The Return sf the Native Nations 

Tlie goal oTthe Federal Trust Rosponsibiiily should ho re-examined. Thu goal is not to lift up 
Indian seciety to the level of while soeiciy, as posited under lliu Guardian-Ward analogy in the 
Social Darwinist Era of tiio Into 19''' Contiity. 

Tlio goal of tlie Federal Trust Rospoiisibiiity Should be to honor Indian Irealics, as llw 
nindantcntal ugrccnicnts belwcen sovereigns. Treaties recognize and protect: 

• Indian liibes as prior sovereisita, with aslf-govcrritns Buthtu'ity over oar todiart lands and 
people; 

• iudisn lands as pemsnent hontoSands, Itwt are « small priil of original Nallvs Natioti 
territory and whicii liiusl .serve os viable, livable hataclatKls; 

• The United Stales has a inisl lesironsihility lo provide for education, health rare, honsing, 
reservation economio dovclapmoul, and to protwl Iribitl and intlividuai Indian trust lands, 
properly, natutol rcsoarces, water and air; 

• Tile United Stales trust rcsponsibiiily abould be aimed at piamoting tribal self- 
government so Itial Indian tribes can be returned to ilie independent, sclt-govcming 
homelands that ottr people enjoyed from ihiic immemorial; 

• Policy should be based upon govenuncut-to-govemment consultation and mutual consent 
^ai« goals, polioiss, strategies, fmancss and feiplcntaitpiton ^lottld be the ju'ownic of 
the Irfoal govensmenis; and 

• Appropriations ^loald be ncgotiaterl baiween Federal agencies, Con^ss and Indian 
tribes to felleci ottr actual needs, actual population, tmd actual situation; 

• Appropriaitotis siiould bo increased to meet the actual treaty obligations of the United 
StatCii Government. 

Tliere sliould be a return to respect for Interaaiional law, as President Jefferson recoBiiiitcd tit the 
1803 Loutsianci Purchase Treaty — mutual consent is the true basis of govcmmcm-la-govemmcnl 
relations. The Secretary of the Interior frequently tcsiilies that tho basis for our telalioua with 
Federal territories is a policy founded upon mutual consent to tlte greatest extent praeticablc. 
Indian tribes, ns Native Nations, deserve at least ftiat much Tcspccl, 

Tlte Fcdcrai Trust Responsibility and Federal pnolcction inwlve Ills enhancement of Native 
Nations. They must proniote Scir-dcterminalion and Sclf-Govcmancc in accord with our treaties 
and the U.N. Doolaralion on the Rights of Indigcnons Peoples. The U.N, Declaration calls for 
respect for indigenous seif-dclermination, indigenous lands, waters, and resources, indigenous 
languagca, cultures and uaililions, indigenous education, indigenous health care, and adcqu.alc 
financing for indigenous institutions. It is linio for the United States to move forward with tile 
resi of the World, and recognize indigences rights as natural, human rights, which have oriaiiis 
long prior 10 today’s natioR-stiites, 
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Tlic United Stnica must end the gcaocidal cfTccts of fidluro lo apiiroprialc. We must cTitiiige Ihc 
Icrriblo dynamic, where our children enn atpecia life expectancy 2U years less than die general 
popululion. We must end the astronomical higli sclwol drop out rates. We must end the killing 
cITccts of no jobs and no forcsccahle opportunity. We must reinvest in Indian Country. Tlie 
Federal Trust Responsibilily is a life and death mutter lo our people, and tlie United States’ honor 
hangs in llicbnituice. 

Enhance Ihc Federal Trust RcsponBibilily, Give it its original and true meaning. Do nut let 
Federal ugeucics and the Federal courts cliip uwny at Ihc foundalioa oF our goveramenWo- 
govemment rolutian.s Biniply le escape their legal responsiblity. 

Tlmnk you Ibr your hard work. Thank you for caring. 

On bclialf of the Oglala Sioux Tribe, I am also submitting additional testimony for the rcconi 
witll an atlnclicd resolution from die Great Plains Tribal Cliairman’s Association. 

Attachments 

t 'liaimian .-Xkaka, Vice Chainnnii Uarrasso, ami incnibers of the Committee, it is an 
honor lo submit this testimony on behalf of the Oglala Siou.x 1 ribe on this is,suc that is so 
enomiou-sly important lo the well-being ;md future of our people. 

Ihe Oglala Sioux I ribe. lixated on the Pine Ridge Reservation in .South Dakout. 
continues to endure some of the most adverse social ;uid economic conditions found in the 
United States. Wo base many. m;uiy unmet needs, especially in the areas of medical cate, 
education, housing, food, and job opportunities. 1 don't need to tell you that jobs are 
extremely scarce in our communities. 

Our Tribe must rely on the United States' fultlllmcnt of its treaty obligations and 
trust obligations in order to help meet the most ba.sic needs of our people and the Tribe. 
These obligations, as we have pointed out many times, are not limited lo the items 
mentioned in the Fngli.sh language version of the 1 868 Treaty. In fact, greater promises 
were made, under our interpretation of the Treaty and according lo our own oral hi.story of 
the Treaty. Our understanding of the Trcaly is consistent w ith the United States' own legal 
rule of treaty interpretation that a treaty must be interpreted as it was understiwd by the 
Indian party. 

Today we continue to rely on the federal government lo protect and manage our 
tribal lands, water and other resources, as well as the allotted lands that aro in tnesl status. 
Strengthening and maintaining the trust relationship is of the very greatest impvirtance to us. 

It is no exaggeration to say that maintaining the trust relationship is really a matter of life or 
death for many of us. 

The greatc.sl concerns for the Oglala Sioux Tribe about the trust relationship arc 

these: 

a. The failure of Congress lo appropriate adequate funds tor the Bureau of 
Indian Affairs and other federal agencies to protect, manage, and oversee the 
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property, resources, and intcresls ofihe Oglala Sioux Tribe and oiher tribes. 
Without adequate funding, the B1.4 and other agencies cannot carry out their 
trust duties, and the Tribe's resources, property and funds are then at risk of 
loss or mismanagement. 

b. The failure to provide adequate funding for the BI.4 to carry out its duties 
causes real hardship and suffering for families on the reservation. For 
example, there are enormous dela\s of several years in probating Indian 
wills, and these delays result in serious economic hardship for hard-pressed 
families. It is clear that this problem tmd others arc the result of grossly 
insulTicient funding. 

c. The failure of Congress to appropriate adequate funds for programs and 
assistance to the Oglala Sioax Tribe and to individual members of the Tribe. 
Our Tribe and oia communities, despite our long-temi elTorts to develop 
economically, remain extremely dependent on federal trust programs for 
meeting our most basic needs - from medical care to housing, education, and 
general assistance for food and iither needs of families and individuals. 

d. We are particularly alarmed by what we and other tribes in our region sec as 
a deliberate turn toward the disastrous pt)licy of termination. Hveryw'here, 
we see signs and indications that the Department of the Interior intends "to 
get out of the Indian business.'’ We believe that vve are I'acing the threat of 
drastic reductions in trust assistance — even eventual termination of the trust 
relationship. Termination would be a disaster of enormous proportions, 
inllicting even more sutTering and deprivation on our Tribe. The trust 
obligations of this country are deep, legal and moral obligations that cannot 
be simply laid aside as a policy decision. 'These trust obligations are not 
mere entitlements that Congress can withdraw at will. I'he Great Plains 
Tribal Chairman's Association, of which 1 am a member, adopted a 
Re.solulion last Fall concerning this issue. A copy of the Resolution is 
attached. 

c. We also are concerned with the possible abuses of the I'ederal government's 
authority when it acts as trustee — excessive power and authority claimed by 
the United Slates and the lack of full accountability to the tribes. An 
example of this is the power sometimes claimed by the federal government to 
dispose of or sell our lands without our consent. We do not agree that the 
federal government has any such power as a legal matter — and the use of 
any such power would be a direct violation of our treaties. Steps should be 
taken by Congress to clarify that no such power exists on the part of the 
trustee. 

f. The trust relationship and tru.st obligations must remain strong, but the trust 
relationship diresn't include interference with our sovereign tribal 
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government or tribal decisions. The trust relationship does not mean abuse 
of power or the violation of treaties. As a sovereign tribe, we cannot bargain 
away our sovereignty in exchange for benefits and protection that the federal 
government is required to provide. Ife do not accept abuse of federal power 
in the name of trusteeship. The Resolution of the Great Plains Tribal 
Chairman's Association speaks very strongly about respecting both the mist 
relationship and sovereignty. 

Our relationship with the United States is a trust relationship, but it is first and 
foremost a treaty relationship, based on the Treaty of 1868. It is a relationship between 
sovereign nations, on a govemment-to-go\'emment basis. Sovereign nations are obligated 
by law to honor and carry out their promises and commitments. I'he trust responsibility of 
the United States is such a commitment, based on the promises of our Treaty and upon our 
long history with the United States. The Oglala Sioax Tribe’s treaty relationship with the 
United States includes the recognition of our inherent right of self-determination and other 
human rights as set out in the U.N. IX-claration on the Rights of Indigenous Peoples. 

The trust relationship has old roots in the idea of white racial superiority, and it was 
once thought to mean that the Indian trust beneficiary was incompetent or unfit. But these 
ideas of incompetence, dependency on the federal government, and unilateral power on the 
part of the trustee have now been mostly laid aside. That old vision of trusteeship is not at 
all what the Oglala Sioux Tribe means when we speak of a trust relationship. We are not 
incompetent, of course. We focus instead on atuHher aspect of the trust relationship — the 
promises of the federal government to provide assistance and to protect us and our lands and 
our resources. 

The UN Declaration on the Rights of Indigenous Peoples is an excellent guide that 
Congress and the Administration should look to for maintaining and strengthening the trust 
relationship. The UN Declaration is supported by the United States and by a consensus of 
all the countries of the world. The Declaration contains a number of provisions that are very 
relevant to the trust relationship and to our govemment-to-govemment relationship. 

The Declaration atlirms a paramount rule that is often forgotten by Congress and the 
other branches of the federal government that “Indigenous peoples have the right to the 
recognition, observance and enforcement of treaties, agreements and other constructive 
arrangements concluded with States . . . and to have States honour and respect such treaties, 
argreements and other constructive arrangements. (Article 37] This obligation to respect 
and enforce the promises and agreements of our Treaty is the heart of the trust relationship. 

The Declaration also proclaims our inherent rights of self-determination and 
autonomy. This is a clear acknowledgement of the sovereignty of our tribal govenunents. 
In addition to declaring the right of self-determination, the Declaration also states that 
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“Indigenous peoples, in exercising llicir right to self-determination, have the right to 
autonomy or self-government in matters relating to their internal and local affairs, as well as 
wavs and means for financing their autonomous functions .” [Article 4) This article points 
out that we not only have the legal right to govern our own affairs, but we have a right to 
financial support from the federal gosemment for carrying out these government functions. 
This is just one of many provisions in the Declaration that state that the government of the 
country has obligations to provide financial and other assistance to indigenous peoples such 
as the Oglala Sioux Tribe. 

Another provision that declares rights very similar to the trust responsibility of the 
United States is the following paragraph from Article 21: “States shall take effective 
measures and. where appropriate, special measures to ensure continuing improvement of 
their [indigenous peoples'! economic and social conditions. Particular attention shall be 
paid to the rights and special needs of indigenous elders, women, youth, children and 
persons with disabilities.” Article 24 provides that indigenous peoples have a right to the 
highest attainable standard of physical and mental health, and that the country (the federal 
government) must do what is necessary to achieve that standard. Article 39 declares a right 
to financial and technical assistance that is very similar to one aspect of the United States’ 
trust obligations. It declares. “Indigenous peoples have the right to have access to financial 
and technical assistance from the State and through international cooperation, for the 
enjoyment of the riglits contained in this Declaration.” 

Article 8 of the Declaration sets important standards for the protection of indigenous 
peoples by the countries where they are located, and this is another important aspect of the 
triLst relationship. Countries arc obligated, among other things, to provide effective 
mechanisms for preventing and for redressing actions that would deprive them of their 
integrity as distinct peoples, deprive them of their cultural values, dispossess them from 
their lands, or subject them to forced assimilation, fhe obligation to protect tribes from 
harm is extensive and is described in detail in the Declaration. 

I.ikewi.se, the Declaration uses the concept of free, prior, and informed consent as a 
standard for determining when indigenous peoples have agreed to some action affecting 
them or their rights or have taken some step to permit use of their lands or resources. This 
high standard is one that should be adopted by the United States as trustee, in keeping with 
the high fiduciary standards that the United States is obliged to observe. 

Tribes are not all the same, and u-ibes have different needs and desires as regards 
their relationship with the United States, fhe precise nature of the trust relationship will 
vary somewhat from tribe to tribe, depending on their treaty agreements, on their economic 
needs, and on the goals and choices adopted by each sovereign tribe. Nevertheless, the 
fundamental trust obligations and responsibilities of the United States remain unchanged 
and available to all tribes. With this in mind, we believe it may be usetui to consider 
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whether volumarv tribal agreements with the United States could strengthen, clarify and 
bolster the trust relationship. Such agreements, on a tribe-by-tribe basis, eould make the 
trust relationship more definite, mote enforceable, and more clear, and such agreements 
might make the tnist relationship more suitable for needs of tribes with dift'erent needs and 
desires. Tribes should have an option to make an agreement or not. No adverse 
consequences should come from not making an agreement. The trust relationship and the 
federal government's trust responsibility must remain undiminished whether there is an 
agreement or not. We would want to study very carefully any legislation aimed at 
authorizing such agreements to be sure that there would be no diminishment of the trust 
responsibility that is so critical to the Oglala Sioux Tribe. 

I also want to take this opportunity to urge that Congress bring to an end, as soon as 
possible, the Office of the Special Tiustec. This Office has not been a .success. It should be 
ended, and its functions returned to the BIA and other agencies which held these 
responsibilities previously. 

l- inally, let me summarize very briefly a number of other concerns. There are many 
things that could and should be done to improve the way the federal government carries out 
and fulfills its trust obligations. Congress should create clear rules and legal standards 
governing the trust relationship. Naturally fxmgress will want to consider the 
recommendations that the Secretarial Commission on Indian Trust Administration and 
Reform will submit in a little more than a year. The Oglala Sioux Tribe intends to make 
recommendations to that Commission. In particular, we believe Congress should consider 
enacting a Trust Duties Act that would specify in detail the legal duties of the United States 
when it acts as trustee on behalf of a tribe and whenever it carries out its trust 
responsibilities - such as the duty of loyalty, the duty to avoid conflicts of interest, the duty 
to provide an accounting, the duty to act in a timely fashion, the duty to inform and consult 
with a tribe when it deals with the tribe’s trust property, the duty to act solely in the interest 
of the beneficiary (the tribe), and other duties. Tribes today are often not able to go to court 
when the trustee, the federal government, fails in its tru.st responsibilities and harms the 
tribe. Because the legal remedies available to tribes are very inadequate. Congress, in 
consultation with tribes, ought to correct this long-standing unfairness. 

Thank you for this opportunity to communicate the concerns and recommendations 
of the Oglala Sioux Tribe on this enormously important subject. 
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WHEKBAS, tite Bwreaii af Indfan AfEjirs Js, and has been since its taceptJon, the 

primaty federal rvlilch ia rilttmately responwMe for pcovldtog the 
Tribes wi&t adequate educaiuin. law enToiecoicnt, btulal. tribai 
gnveaTaneatal assistance, land awd namrai r^onrec cuhaccenjent and 
protectforu sodal services and many rf their otirer most cribsaJly ijcedBci 
eetvioes provided to the Tithes tmtSer iheir Treaties; and 

WHEREAS, tliaae monies and services are not provided by the BIA or the United 
States a? gratuitous grants, they are instead cntidOTEaita which the 
Ttllifls of the Great Plains Region negotiated for In lYeaties for the direct 
eichange of the land and other rights tlrey were forced to give up in their 
Treaties; and 

WHEREAS, this s^eiates tbeseBIA. prognwas and sa^/ices from the ciher lederaHy 
funded programs and services wMih are cuttenIXy inchided In the 
discretionaiy budget nt the Ihiit ed States; and 

whereas, while all of the fedcrai ageitojes of the United States have a treaty and 
trust rBsponsibility to the 'IMhas of the Great Plains Re4*dti’ fhe 
Bitroau of Indfen AJETalra la designed, structured, staffed and funded to the 
mamicr necessary to insvira the proviBlon of these trust and treaty based 
services on a constant, timely and reoccurring basis; and 

WiinREAS, the Buroan of Indian ARhirs budget has never been adequate to meet liur 
ageocjfs obiigattons and it has actually foHim even Sirther fcSdhd the 
actual need over the course of the li^t tea year; and 

WHEREAS, rather than increasing the Bureau of Indian Affairs budget to address this 

shortfoU, the Department cci Interior (DOI), Indian AtTalra, has started moving 

many of 

Its services to central locations which are at a great distance from the Indian 
Tribes and people that thfy serve, mfitong It d&cutt for the Tribes to 
wori; direct^ with these dMsksns at the; local lewl; and 

'WUEStSAS, the DOI, inaan Affair^ has also begun to transfer rsaiiy core support sendees 
cut of ifoe BIA arid into other divisions in Interior and even to o®Kr federal 
ageing: and 

whereas, because tire DOI, Indian AflhJrs & Bureau of Indian AShJrS and the present and 

past 

Administratioiis have failed to request the funds required to meet the 
United ©tatos* trust reapousibiJlttes in these core areas, the Tdbes have 
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ibean forcsed«oseei^ss«raiSi«astag,g«Kssvfe^ gfiheS-c^ianiStog^ 
law esfe«£ra2:t, <sRjrtSt rc^Sb ^ceaeSsii, Ssitaa Ji^air aaad s 
offjM' trcE^'bassS ttijjass^i coiapwitiTO fjsMfe) ftoai eg^erfelsr^ 

ag^!fi(ifes; aEH3 

'WHBRB/^. tMa fflioverfieirt away fifom adwiirate funding ii>i‘ to BW- and towards the 
'XJMibO*^ need "lo rely on cQi^ipotitlVG grants otbex ag^cies, has 

M to a, decrease in the satvit:^ provided, and It h«Wi dadetmlii^ the . 

ITrto^ basic ability to niatjaga thKfir programs; and 

TjPVTOWieaA, the tribal and BiA prrgiajas stcai a^teted hytl:^ tn fedemi pcH^ 

nsre axe Gsys^nngjnal jero^pansj Ske Jaw ;;3^w£snnetsti edweaStcnti 

Kramspot^tkm and , , j . _ . ^ 

SoesM sermesB wnfth need a SlaBle and resiabls feofitsii etj^et m taraer w 
prvperly operate baigBTJrtbal Govemments; and 

yvHERE/^, tba TOhal Nations most affcotad are tlie Large TrlbeO who operate large 
gowntowts, muchllte states ■with large populatlcWS numerous 
0 >iWiTOtittltte&, Krtensive Jamd baise. numeraus TttbalPirogranrs, i.e. Law 
ejrforcement Departmehls, Stool ^slams, TKms^)tsrfeiti<»s Departments, 
hwndredsof Housing sstefi. -asster systems, etc. and, 

grar^ arts intade^tc-fes sens fee Large GoTcnsmente and 
Sova^tgn, SlatH»nsT(ho sigsiedTreaSies Jn good adSh; asd 

wbeheAS, ildtflm to BIA funding whioh iP available on to Mt day of the flacal year, 
to tending coming from ototr federal agencies is ottfflrt not made available 
unUt to third or fourth qusurtar of the fiscal year, forcing tribal 
govstfmienls to delay ImpoitahU procurements Mrs and then Jay off staff, 
and OVdii ^ into detrt in otor to besp thato core •treaQi' based jangrams 
opertsttol mid 

'rnisia^as, ^ ca" tos H fe Sagraat ei fee fe<fezsd gsvgtamto^s fc-ast 

ras^onasfci^; sm 

WHEREAS, virttiidly all of these changes in federal polity haWd com® about wittiout 

any piul tribal consultatSMi, and thla failure to consult, violates the stated 
pofii^y of to United States, ln i>artlciiIaT Executii'e Orde?r 13175 and to 
,sttod policy of Interior, tndtol Affidrs and to BuroaXl of Indian Affairs; and 

wiJEKlfAS xmny af these fcdeiol deftfajons have ite J emnned Jaton j^fercnce, tribal 

cojjsittotfim, tribal carstradjug peBdes and-jeopaTdStwng'Jbtol Goromments; 

and 

D ffwEinaan , ectoctivsdj^ tSieee deciSlOBS haro to end result of toitn^bing to role cd 
to Bwrea.'u oflndlan Affalra. 

THEREFORE} fiHiJ XT RESOLVED, that tlW TUbes of to Great Hsita? Tribal Chairman’3 

Association call Ppoa to Obama AdiCilnt«tratton and the Congrsso of to United States 1M 

cease this unditmdad dismantling of to Buieau oflndlan Affelni, reaffirm feat to Btireaw 
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Ai&irs primasy ta psavisie the sirvJees outKoadiii its biKJsst 

proposals, msttkfs s^W-AtaieCjatSoa and local jsad i^oael cwsSJdi ho^ccr Sic llresiy 
Ks^oasaiHt}- <5^ lh« Usdted Stales and sesk-Cie fiuwmg reqttfrsdtn meet Sw TMbs's actwal 
needs Id each of fltJeae areas. 

NOW TaERieet>ltffi BE IT FINAtXY KJGSOI/'VED that this reftoMlOtl Elhall he the policy of 
U'lft Great Plains Tribal Chalnpan’s Association ■until otherwise amended or 
rfJicttideci. 

Kesohktlos 34-10-25-11 

CESXi^CyiTSG® 

TIbb le^^fna ires Boacted at % cidicd meeilniS-Eif thic tlftBat J’Ssans Tc^al 

Chainuus's AsShOiation held, at Said4 City* South Oakota 0» Oiitober 25, 2011 at 
s^oh a nuomit was picsent, with g wir.njliwfs ■yotlng in (hvor, g mem’bers opposed, ,ft 
members Dot BtwtaJnJiig, imd ^ n»e»ttl»crs not present. 

Dated this day of Ootober, 20U, 


o 



